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INTRODUCTION 


By C. K. OGDEN 


I. GENERAL. 


Lorp Acton’s discussion of the proposition that slavery itself is a 
tage on the road to freedom, contains these words : 


“ A century ago it was perfectly well known that whoever 
had an audience of a Master in Chancery was made to pay for 
three, but no man heeded the enormity until it suggested to a 
young lawyer that it might be well to question and examine 
with rigorous suspicion every part of the system in which 
such things were done. The day on which that gleam lighted 
up the clear hard mind of Jeremy Bentham is memorable in 
the political calendar beyond the entire administration of many 
statesmen.” 


Actually that day was in the year 1759.* 

It is now a century since Bentham’s death, and the demand for 
New Edition of The Theory of Legislation may remind us that 
to-day it is regarded as hardly less a treatise on Sociology than on 
urisprudence. In one sense, it is a classic whose object has been 
ttained. An eminent authority has recently given us “ an indica- 
tion.of the abiding forces that Bentham let loose ’’—the alterations 
of our system for which his work was responsible. Apart from 
hanges in legal procedure these may be summarized as follows : 


The reform of the representative system in Parliament ; 
municipal reform; the mitigation of the terrible criminal 
law, the abolition of transportation, the improvement of 
prisons (for which he spent many thousands eventually repaid 
to him by a grateful Government), the removal of defects in 
the jury system, the abolition of grand juries (though he 

believed that the proper Court of Appeal is a jury), the abolition 


* See note to p. 69 below. 
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of imprisonment for debt, the sweeping away of the usury 
laws, reform of the law of evidence, the repeal of religious 
tests; the reform of the Poor Law, the training of pauper 
children, the establishment of a national system of educa- 
tion; an extension of the idea of savings banks and friendly 
societies, cheap postage without the object of national profit 
coupled with post office money orders ; a complete and uniform 
Register of Births, Marriages, and Deaths, a Code for Merchant 
Shipping, full Census returns, the circulation of Parliamentary 
papers, protection of inventors; local Courts, uniform and 
scientific methods of drafting Acts of Parliament, a general 
register of real property, of deeds and all transactions, and 
the passing of public health legislation. 


“To us to-day practically the whole of it in principle if not in 
effect is admitted. It makes quite dull reading.” But a hundred 
years ago it was an heroic adventure, “‘for when Bentham set forth 
his polity all these things were impossible, absurd, ridiculous. 
Great intellects waved them away ... ”* 

Bentham’s contribution to the study of law, then, is to be read 
in the social history of the nineteenth and twentieth centuries ; 
“and we may believe that the student, a century hence, will be 
unable to study law without seeing the master mind of Bentham 
still operating on every side.” But what of his more general 
claims on the attention of the present generation ? 

Three estimates of the significance of Jeremy Bentham in the 
history of thought are current. The first, or orthodox, view is that 
he has indeed had a very powerful influence in the political and 
legal sphere, but that as a thinker he was not very original, not 
even very profound, a trifle confused on ultimate philosophical 
issues and prone to over-simplify complex problems ; one whose 
ideas were absorbed and improved by abler disciples, themselves 
already eclipsed by the emergence of wider issues, so that his 
memory, though cherished by history (like that of Erasmus Darwin 
or Auguste Comte), will gradually fade from the canvas of the 
living past. The second view is that he was a rather pedantic and 
opinionated systematizer, overrated by his radical contemporaries 
and the political tradition which they initiated, negligible as a 
serious thinker and with no message for the future; one who will 


* The Times L.S., Dec. 31,1925. Cf. the note on English law, p. 540 below. 
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survive chiefly in a few personal anecdotes illustrating the vagaries 
of a misguided utilitarianism. The third is the view which seems 
more worthy of consideration by the circumspect. 

It is that Bentham’s merits, in spite of his great and deserved 
influence on the nineteenth century, are only now coming to be 
fully realized; that with every decade after the centenary of 
his death (1932) the significance of his achievement will become 
more obvious; and that fifty years from to-day he will stand 
out as one of the greatest figures in European thought, along with 
Réaumur, Leibnitz, Newton, Malthus, or Helmholtz. 

His statement of the case for Universal Suffrage (including 
women) was longer in carrying conviction than his onslaughts 
on Slavery and Capital Punishment, his defence of Usury against 
Adam Smith, his demands for a Public Prosecutor, Cheap Postage, 
a Secret Ballot, and Savings Banks, or his exposure of the laws re- 
lating to Bankruptcy and Debt; his part in the foundation of 
London University should not be forgotten; while his support 
of the affective selectivity of the Young against the interference 
and asceticism of the Old is but one of many echoes of modernity 
which reverberate through the fabric of his system. 


The grounds for the view that the full recognition of Bentham’s 
work is still to come are as follows :— 


I. His Theory of Language and Linguistic Fictions. 
II. His contributions to the problem of an International 
Language. 
III. His insight into the Psychology of Value, in conformity with 
the most recent tendency of Criticism. 
IV. His proposals for the Codification of nearly every legal 
system in the world, and particularly the Constitutions of 
South America. 
V. His services to International Law. 
VI. His work on the Foundations of Humanitarianism and 
Public Health. 


I. Ifa justification is required for placing his analysis of language 
at the head of Bentham’s claims to the attention of posterity, 
ample evidence will be found both in the Introduction to the Principles 
of Morals and Legislation (particularly Chapter X, § 3), and even in 
the Theory of Legislation itself ; though its French editor removed 
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from all Bentham’s writings with which he was concerned as 
much linguistic matter as possible, on the ground of its 
unnecessary subtlety. No thinker has ever been less at the 
mercy of words, or more insistent on warning us against linguistic 
fallacies. 

Consider, for example, even in the present work, kis initial protest 
against the veiling of absurd ethical principles under ingenious 
phrases (p. 6), their masking under different forms of language 
(p. 8), and his methodological caveat—that only by a distortion 
of language can the principle of utility be opposed (p. 16). With 
the same sure note he signals the danger of arbitrary definition 
(p. 68), and of metaphor (p. 69). The section on begging the 
question and the need for neuter terms (p. 78 ff.) is followed by the 
methodological exhortation, “ Instead of reasoning upon a deceptive 
word, let us consider effects” (p. 80; cf. p. 87). He singles out 
especially the perversion of language by the friends of Liberty 
(pp. 94-5), the failure of lawyers to name expectation (p. 111), 
the fallacies of common language with regard to the useful (p. 135) 
and the need for intelligible formulation (p. 157). There follow 
a disquisition on the paramount need for ‘neuter names’ of 
motives (p. 255); the grim case for red flags and speaking trumpets, 
on the ground that “in the midst of cries, the ordinary means 
of language do not answer. . . . Besides, words lose their in- 
fluence through a multitude of unforeseen circumstances” (p. 
279); the aside that popular moralists are always the dupes of 
words (p. 309); the note on the inconvenience of irregular 
surnames (p. 417); the trenchant observations on the effects of 
changing a name, since, incidentally, in matters of Word-magic 
“philosophers are as weak as the people” (p. 433); and the 
exposure of the verbal nature of emotive definitions of religion 
and abuse (p. 439). 

These are no mere dialectic devices or casual rhetorical embellish- 
ments, for a careful study of his writings as a whole makes it clear 
that Orthology, the science of correct symbolism based upon an 
elaborate analysis of the technique of communication, was the 
corner-stone of Bentham’s system. That this has so seldom been 
realized by subsequent writers is due to the fact that Bentham 
was in this respect more than a century ahead of his times. Only 
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when we review his theory of Fictions, legal and linguistic, in the 

light of modern psychology does the true significance of his laborious 
symbolic researches become clear.* It is all the more noteworthy 
since in this field he was almost without predecessors, and entirely 
without collaborators. It does not appear that he regarded dis- 
‘cussion of such problems as profitable even with his intimates.+ 

This becomes more intelligible if we consider that in 1809, when 
Bentham had just turned sixty, he began to pile a Pelion of ripe 
wisdom on the Ossa of his middle age, itself reposing on the Olympus 
of his maturity. For had he died twenty years previously, at the 
age of forty-one on the publication of his Introduction to the Principles 
of Morals and Legislation, he would still have been a giant in the 
history of English thought. Indeed it is on his Fragment of Govern- 
ment (1776), his Defence of Usury (1788), and the Introduction 
that his reputation chiefly rests ; he had then already enjoyed some 
thirty years of unremitting intellectual activity.{ 

His second reincarnation, as it were, was devoted to consolidating 
his position. But from 1810 to 1832 Bentham III was building 
on the foundations of industry and experience. The symbolic 
researches, the fruit of two lifetimes, were thus his supreme achieve- 
ment; though he continued with unimpaired vigour to make 
public only their practical applications. In fact, at the age of 
82 he published what has been described as the most compre- 
hensive, as well as the most mature of all his works,§ the Con- 


* Bentham’s Theory of Fictions in the “ International Library of Psychology,” 

uniform with the present work (1932). The reader will also find here an 
account of Bentham’s various contributions to the more general problems of 
language. 
_ + See the curious passage (Works, Vol. X, p. 562) where Sir John Bowring 
records how he raised the question of a Universal language. Bentham puts 
him off: “It is too late to talk on the subject now. It is worth serious 
‘thought : we will talk of it when we are vibrating in the garden.” That he 
had, however, already vibrated in solitude, Appendix IX to the Chrestomathia 
(Works, Vol. VIII, p. 187) sufficiently shows. 

+ It must be remembered that at the age of eleven Bentham wrote letters 
in Greek and Latin to his uncle at Christ Church (subsequently Regius Professor 
of Divinity), and that, when not yet thirteen he was entered a commoner 
at Queen’s College, Oxford ; taking his B.A. degree in 1763 at an age when 
the modern boy has just emerged from his Preparatory School. 

§ Atkinson, Jeremy Bentham, p. 204 
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_stitutional Code for the Use of all Nations professing Liberal Opinions ; 
and two years later, within three weeks of his death, he was still, 
in his own phrase, “ codifying like any dragon.” That such a 
man should be content to hand over his most profound and con- 
sidered achievements without comment to posterity, is merely 
evidence that he had little hope of being understood by anyone 
who had lived but one contemporary life. Even fifty years later, 
we find Vaihinger delaying the publication of his work The Phil- 
osophy of As-if till 1911, on the ground that such an extension of 
nominalism would be ridiculed in official circles. 


II. In connexion with his theory of Fictions, Bentham was 
led to make researches from many angles into the problem of a 
Universal language. He classified the seventeen properties 
desirable in a language, as a means to linguistic reform. He 
outlined the principles of a Universal Grammar. He enumerated 
the kinds of referents, fictitious and otherwise, for which symbols 
are required. And finally he gave his reasons for believing that 
English could be adapted to meet the requirements of international 
communication, if certain proposals of his met with sufficient 
support. The evidence for this, and the reasons for holding that 
at the present time internationalists would be wise to consider 
such proposals seriously, will be found in the work on Bentham’s 
Theory of Fictions already referred to. 


III. With regard to Psychology there are two problems to 
settle: (a) What is Bentham’s actual position, and (6) What 
light do recent advances throw on that position ? The-discussion 
has hitherto been circumscribed by its concentration on the 
alleged invalidity of the idea of a calculus applied to pleasures, 
and J. S. Mill’s insistence on the distinction between qualitative 
and quantitative distinctions amongst pleasures. 

There is a parallel here with the rehabilitation of Malthus after 
half a century of criticism centred on an irrelevant mathematical 
suggestion. For enlightened statisticians are now persuaded 
that Bentham’s ‘ calculus ’ was merely a classificatory convenience. 
Professor Wesley Mitchell has marshalled the evidence for the 
conclusion that ‘‘ Bentham’s line of attack represented a marked 
advance upon the type of discussion common in his day—or in 
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ours.”’* Similarly as regards the admission of a qualitative 
|hierarchy of pleasures; Jevons, remarks Professor Dickinson, 
jthe most recent investigator in this field, followed Mill here, “ but 
|Bain considered the concession a mistake, and to the present 
jwriter the question seems far from closed.” 

| On the positive side there is Bentham’s remarkable anticipation 
jf the modern account of appetency. It is difficult to summarize 
ho intricate a theory; but the following is an extract from an 
hecount of the Greatest Happiness Principle given by John Hill 
urton, Bentham’s editor : “‘ The term nearest to being synonymous 
with pleasure is volition: what it pleases a man to do is simply 
Wwhat he wills to do. . . . What a man wills to do, or what he 
dleases to do, may be far from giving him enjoyment: yet shall 
|ve say that in doing it he is not following his own pleasure ? . 

jA native of Japan, when he is offended, stabs himself to prove the 
ntensity of his feelings. It is difficult to prove enjoyment in this 
jcase : yet the man obeys his impulses.” ¢ 

At any rate it is clear that Bentham’s psychology§ must be 


* Political Science Quarterly, 1918, p. 182, “the calculus pointed out to him 
\ vyhat element should be considered in a given situation. . . . Bentham 
| himself was a classifier rather than a calculator; he came nearer being the 

Linnaeus than the Newton of the moral world.” 

Bentham himself was quite clear that the fiction of a calculus of pleasures 
ould only be judged by its results as a methodological tool. “t This addibility 
bf the happiness of different subjects, however, when considered rigorously, 
}t may appear fictitious, is a postulatum without the allowance of which all 
political reasoning is at a stand: nor is it more fictitious than that of the 
quality of chances to reality, on which the whole branch of the Mathematics 
vhich is called the doctrine of chances is established”’ (U.C. MS. No. 14, cited by 
Halévy, p- 495). The economists too, who first made use of his method, were 
| qually aware of the incommensurable nature of pleasures and pains. Says 
Ricardo: “‘ One set of necessaries and conveniences admits of no comparison 
jvith another set; value in use cannot be measured by any known standard ; 
it is differently estimated by different persons ”’ (Principles, p. 260). Since that 
ime, however, their warnings and provisos have frequently been overlooked. 

| t Z. C. Dickinson, Economic Motives, 1922, p. 77. 

t Works, Vol. I, Introduction, p. 22. See also the notes to pp. 2 and 21. 

| § Works, Vol. VIII, pp. 279-281, on Will, Desire, Pleasure, and the Appetitive 
jaculty (faculties being, in Bentham’s view, fictions). Cf. I. A. Richards 
Principles of Literary Criticism (4th Edition, 1930), p. 48, where Burton’s 
pecount of the substance of Bentham’s teaching is accepted as valid. 
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reconsidered, and that his analysis of motive, when interpreted in 
the light of modern critical theory is both suggestive and profound 
—whatever its value for jurisprudence. 

As an example of the use which he made of psychological analysis 
we may take his treatment of Intention, illustrated from the field 
of Archery, in Chapters VIII and IX of the Introduction. 

In order to get rid of the ambiguity of the terms voluntary 
and involuntary in relation to judgments of good and bad as 
applied to the consequences and motives of an act, Bentham here 
focusses first on Intentionality direct and oblique, ultimate and 
mediate, exclusive and inexclusive, and “the distinctions to be 
attended to in the use of the particle or: a particle of very 
ambiguous import and of great importance in legislation.” Nine 
hypothetical propositions are required to bring us to the point 
where consciousness of circumstances is involved. Thereafter 
seven more cover unadvised and mis-advised acts, and mis-supposal, 
in relation to past, present, and future; which gives us sixteen, as 
follows :— 

William II, King of England, being out a stag-hunting, 
received from Sir Walter Tyrrel a wound, of which he died. 
Let us take this case, and diversify it with a variety of sup- 
positions, correspondent to the distinctions just laid down. 

1. First, then, Tyrrel did not so much as entertain a thought 
of the king’s death ; or if he did, looked upon it as an event of 
which there was no danger. In either of these cases the 
incident of his killing the king was altogether unintentional. 

2. He saw a stag running that way, and he saw the king 
riding that way at the same time: what he aimed at was to 
kill the stag: he did not wish to kill the king: at the same 
time he saw, that if he shot, it was as likely he should kill the 
king as the stag: yet for all that he shot, and killed the king 
accordingly. In this case the incident of his killing the king 
was intentional, but obliquely so. 

3. He killed the king on account of the hatred he bore him, 
and for no other reason than for the pleasure of destroying 
him. In this case the incident of the king’s death was not only 
directly but ultimately intentional. 

4. He killed the king, intending fully so to do ; not for any 
hatred he bore him but for the sake of plundering him when 
dead. In this case the incident of the king’s death was directly 
intentional, but not ultimately : it was immediately intentional. 

5. He intended neither more nor less than to kill the king. 
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He had no other aim nor wish. In this case it was exclusively 
as well as directly intentional : exclusively to wit, with regard 
to every other material incident. 

6. Sir Walter shot the king in the right leg, as he was pluck- 
ing a thorn out of it with his left hand. His intention was, by 
shooting the arrow into his leg through his hand, to cripple 
him in both those limbs at the same time. In this case the 
incident of the king’s being shot in the leg was intentional, 
and that conjunctively with another which did not happen, 
viz. his being shot in the hand. 

7. The intention of Tyrrel was to shoot the king either in 
the hand or in the leg, but not in both ; and rather in the hand 
than in the leg. In this case the intention of shooting in the 
hand was disjunctively concurrent, with regard to the other 
incident, and that with preference. 

8. His intention was to shoot the king in either the leg or 
the hand, whichever might happen: but not in both. In this 
case the intention was inexclusive, but disjunctively so ; yet 
that, however, without preference. 

9. His intention was to shoot the king either in the leg or the 
hand, or in both, as it might happen. In this case the intention 
was indiscriminately concurrent, with respect to the two 
incidents. : 

10. Tyrrel intended to shoot in the direction in whici: he 
shot ; but he did not know. that the king was riding so near 
that way. In this case the act he performed in shooting, the 
act of shooting, was unadvised, with respect to the existence of 
the circumstances of the king’s being so near riding that way. 

11. He knew that the king was riding that way: but at the 
distance at which the king was, he knew not of the probability 
there was that the arrow would reach him. In this case the act 
was unadvised, with respect to the materiality of the circum- 
stance. 

__ 12. Somebody had dipped the arrow in poison, without 
Tyrrel’s knowing of it. In this case the act was unadvised, 
with respect to the existence of a past circumstance. 

13. At the very instant that Tyrrel drew the bow, the king, 
being screened from his view by the foliage of some bushes, was 
riding furiously, in such a manner as to meet the arrow in a 
direct line: which circumstance was also more than Tyrrel 
knew of. In this respect the act was unadvised, with respect 
to the existence of a present circumstance. 

14. The king, being at a distance from court, could get 
nobody to dress his wound till next day ; of which circum- 
stance Tyrrel was not aware. In this'case the act was unadvised, 
with respect to what was then a future circumstance. 
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15. Tyrrel knew of the king’s being riding that way, ot his 
being so near, and so forth; but being deceived by the foliage 
of the bushes, he thought he saw a bank between the spot 
from which he shot, and that to which the king was riding. 
In this case the act was mis-advised, proceeding on the mis- 
supposal of a preventive circumstance. 

16. Tyrrel knew that everything was as above, nor was he 
deceived by the supposition of any preventive circumstances. 
But he believed the king to be an usurper: and supposed he 
was coming up to attack a person whom Tyrrel believed to be 
the rightful king, and who was riding at Tyrrel’s side. In this 
case the act was also mis-advised, but proceeded on the mis- 
supposal of a compensative circumstance. 


With these distinctions in mind, two more examples, making 
eighteen in all, enable us to discover when advisedness extends 
the intentionality from the act to the consequences, to relate 
heedlessness and rashness, and to show how the intention may be 
good though the motive is bad. And if we are quite clear about 
the psychology of motives—upon which judgments of good and 
bad and the assessment of penalties largely depend—we shall 
also be clear why Bentham regarded (extensive, well-advised) 
benevolence as the pre-eminent motive, and yet could admit that 
“the only interests which a man at all times and upon all occasions 
is sure to find adequate motives for consulting are his own.” * 


IV. In his Introduction to The Laws of England (Vol. I, p. ceviii) 
Lord Halsbury quotes Bentham as follows :— 


“To render a code of laws complete it is necessary to know 
all the parts which should be comprised in it. It is necessary 
to know what they are in themselves and what they are in 
relation to one another. This is accomplished when taking th 


* Introduction, Chapter XVII, §7. Since even so careful a critic as Professo 
Bonar (Palgrave’s Dictionary of Political Economy, 1910, Vol. I, p. 133; se 
also Bonar’s Philosophy and Political Economy, 1893, p. 228) considers tha 
Bentham takes “a logical leap from the individual to the general happiness,’ 
and does not explain how he, as a legislator, being a mere man, “ can rise 
a view in which his individual interest is certainly lost in the general,” it i 
worth suggesting that psychologists should give the relevant passages special 
consideration. They are Introduction, Chapter IV, § 5, Chapter V, § 10 
Chapter VI, § 21, and Chapter X, §§ 36-39, and their correlation seems 
provide a complete answer to the charge of inconsistency. 
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body of the laws in their entirety ; they may be divided into 
two parts in such a manner that everything which belongs te 
the integral body may be found comprised in the one or the 
other part, yet nothing shall at the same time be found in both 
parts.” 


To this he objects that Bentham’s division of the law into two 
parts “of what he is pleased to call ‘the integral body,’ ”’ is doubtful 
both in theory or practice. ‘‘ The analogy of any integral body is a 
false one. Of the human body it may be true that you do find the 
same organ in two different parts—you do not find a toe in the head 
—but there are veins in both. So, in a code, there might be rules 
applicable to one class of subjects which nevertheless would extend 
to others, as in our own law there are rules which are applicable to 
both real and personal, civil and criminal, jurisprudence.” 

It is interesting to speculate on the form which Bentham’s 
reply would have taken both to the objection and the analogy, 
for this was his special field. But for the extent to which the 
twenty-eight volumes of Halsbury’s The Laws of England themselves 
—or even the forty-four volumes of the English and Empire Digest— 
can attain the objects which Bentham had in view, we may cite the 
recent opinion of Mullins (The Quest of Justice, pp. 135-6; cf. pp. 
21-2) : 


“Here are the foundations for the gradual codification 
of our law. This needs to be pressed on under authoritative 
guidance, and thus gradually the ‘confused, indeterminate, 
inadequate, ill-adapted, and inconsistent ’ mass of judge-made 
law—the epithets are Bentham’s—could become a * manu- 
factory of real law.’ <A ‘ digest ’ is most useful, but its greatest 
use is to prepare the way for a code.” 


And as regards codification in general : 


*“ Numerous branches of English law are ‘ ripe for codification ’ 
and should be codified, and the gradual codification of our law 
should be our goal. As Lord Chief Justice Coleridge said, we 
want ‘a code ; if not a code, a codification of certain portions 
of the law.’ The ultimate aim should be that of Bentham. 
I believe that Lord Westbury was right when he said: ‘I am 
not at all disposed to disguise my own individual opinion that 
it is to the form of a code that the law of any advanced nation 
ought ultimately to be reduced’” (Ibid., p. 136). 
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- In the field of International Law the principles laid down b 
Bentham are at length receiving due recognition. The Firs 
Conference for the Codification of International Law was held a 
the Hague in 1930.* And it is this wide international outloo 
which made so many reformers in all countries look to him fo 
guidance. With remarkable foresight he early realized the signifi 
cance of the experimental republics of South America. Miranda) 
Rivadavia, Bolivar, Santander, José de Valle, and Andrade wer 
all at one time or another his disciples. Most curious are hi 
relations with Aaron Burr and his project for settling in Mexic 
(1808), in order to use his constructive abilities where results migh 
be more commensurate with effort. 

Later (1810) he substituted Venezuela : “If I go thither it wi 
be to do a little business in the way of my trade—to draw up 
body of laws for the people there, they having, together with 
number of the other Spanish American colonies, taken advantag 
of the times, and shaken off the Spanish yoke, which was a ver 
oppressive one.” This was at the suggestion of General Miranda 
then in the ascendant : “ He is to write to me immediately on hi 
arrival ; and if things are in a peaceable state, I shall probably 
take the trip thither not long after I have received his letter.’ 
But the occasion proved unpropitious. 

Of all these then hopeful communities Colombia may prov 
to have derived most from Bentham, and to Bentham one o: 
another may soon look once more for legislative aid. Forty thousanc 
copies of his works had been sold in South America before Englanc 
had absorbed as many hundreds. The moment is opportune for : 
centenary. Or will Ireland, remembering his relations with Danie 
O’Connell, profit by the occasion 2 

Few English thinkers have enjoyed so great an influence abroad 
From Russia (see p. xxxiil below) he turned his eyes to India, Poland 
and Egypt in the same spirit of cosmopolitanism that raised tem 
porary hopes of Portugal, Spain, and Germany. Through Dumon‘ 
he supplied Mirabeau with the material for many of his mos 
striking pronouncements. He was even made a citizen of th 
French Republic by the same law (August 26, 1792) as that whicl 


* See A. Alvarez, in Transactions of the Grotius Society, 1931, p. 119. 
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conferred the distinction on Paine, Wilberforce, Kosciusko, George 
| Washington, and Anacharsis Cloots ; and as a French citizen he 
later voted for the election of Napoleon. 

His relations with America and with Americans (Madison, 
| Quincy Adams, Livingston, Rush, Aaron Burr and so forth) might 
| form a separate and significant Chapter ; for Bentham’s admira- 
tion of American institutions was equalled only by his distrust of 
any Constitution which invoked the fiction of “ Rights.’ As in the 
case of France he pronounced it ‘‘ nonsense—nonsense upon stilts.” 
And with the gradual appreciation of orthological principles in 
| American Universities, a Back to Bentham movement is already 
overdue. 


V. No part of Bentham’s teaching has had a reception at the 
hands of his critics more pathetic than his efforts to aid the cause 
of Peace. The very term international was his own creation (in a 
footnote to Chapter XVII, § 25, of the Introduction he hopes it 
is sufficiently analogous and intelligible). The distinction between 
| mutual transactions of Sovereigns as such and laws calculated 
for internal government had never been made in any previous 
work.* But between the years 1786 and 1789 he was definitely 
occupied’ with the danger of War. 

“ True enough it is that a man who has had a leg cut off, and 
the stump healed, may hop faster than a man who lies in bed 
with both legs broken can walk ; and thus you may prove that 
Britain is in a better case after the expenditure of a glorious 
war than if there had been no war, because France or some 
other country was put by it into a still worse condition.” 

Bentham’s remedy for the Great Illusion was the abolition of 
‘secret diplomacy and the foundation of a League of Nations in 
|the form of a Congress or Diet working towards disarmament. 
‘In 1793 he urged France to emancipate her colonies as a sedative 
for her evil condition. Dr. John Maxcy Zane writing in 1913,7 
by way of emphasizing Bentham’s foolishness, thought it relevant 
} to point out that this was “ answered by the vast colonial develop- 
{ ment, not only of France, but of Germany and England.” Another 


} *C. John Colombos, LL.D., Introduction to Jeremy Bentham’s Pian for 
yan Universal and Perpetual Peace, p. 3 (Grotius Society che pseome: 1927). 
+ Great Jurists of the World, p. 541. 
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pre-War critic, while admitting with Dicey that “from the begin- 
ning of the Reform period until about the year 1870, the spirit of 
Bentham was the dominant spirit in English Cee noted 
that it was then “superseded by a spirit that favours “ Peace ’ in 
the abstract but is more in favour of a strong national policy and 
armaments commensurate with that policy.” * 

With the adoption, a century too late, of Bentham’s principles 
in the Covenant of the League of Nations, it is possible that the 
spirit of Bentham will once more resume its sway. 


VI. Bentham’s secretary in the last three years of his life was 
Chadwick, whose father had been the tutor of John Dalton, and 
he proved a worthy disciple in the field of Public Health. Bentham 
had been impressed by an article of his on Preventive Police in 1829, 
and to him he left both a legacy and part of his library. Over fifty 
years later (1885), five years before his death at the age of 90, 
Chadwick + took as his text one of Bentham’s maxims when he 
published a summary of the principles which had inspired his life’s 
work. Seldom has a reform been so consistently promoted for a 
whole century as that which Bentham’s influence secured in English 
sanitary conditions; and on Chadwick’s death the mantle of 
Benthamism descended on Sir William Collins, who, as Vice- 
Chancellor of the University of London and Chairman of the 
London County Council, spoke with authority when he declared the 
time to be ripe for a return of preventive medicine to the wisdom 
of Bentham. 

It was his sense of direction in these wide areas of social reform 
that made Bentham so valuable a guide to the nineteenth-century 
reformers. And here we may note the insistence on the distinction 
between what is and what ought to be which he kept so constantly 
before himself, though many critics of his ethical principles imply 
that he never escaped the confusion. In International Law, he 
writes, “the question is continually either floatmg between these 


* Law Quarterly Review, 1906. 

+ “The Chadwick Schoot of Thought,” An Appeal from the New San- 
tarians to the Old, Journal of the Royal Saniiary Institute, Vol. XXXIV, 1913. 
Cf. The Lancet, April 19, 1924. Chadwick, it need hardly be added, incor- 
porated large portions of Bentham’s Poor Law MSS in his own official drafts 
and documents, 


INTRODUCTION. XXiil 


o parts of the field of Ethics, or shifting from one to the other.” 
e therefore recommended a name to mark the distinction 

hence Deontology, the science of what ought to be. 

The proper function of a moralist or deontologist is that of a 
out. ‘ For the use of each man to lay before his eyes a sketch 
the probable future more correct and complete than, without 
he benefit of such suggestion, men’s appetites and passions will 
apt in general to suffer them to draw for their own use.” * And 
might be expected, in this capacity, Bentham’s was considerably 
head of public opinion. 

An interesting example is to be found in his MSS, under the 
eading Nonconformity, where he elaborates the section of the 
heory of Legislation that deals with Offences against Taste.t In 
itging that sexual aberrations, and more especially homosexuality, 
ght not to be legally punished, he points out that the odiousness 
a practice—that is, the disgust excited by it in the minds of 
thers—is not a ground for punishment. There is no more reason 
r punishing heresy in taste than heresy in religion ; and heresy, 
course, comes under what Bentham calls imaginary offences 
heory of Legislation, p. 245). 

A similar humanitarian plea is the basis of Bentham’s attitude 
Slavery; and in relation to modern tendencies we may note 
rticularly his lifelong devotion to the cause of Animals. His 
mdness for “everything that has four legs ” was so great that 
en mice were welcome in his study. To a “love of pussies,” 
deed, the Theory of Legislation itself was ultimately due, for to it 
e owed his introduction to Dumont.t 

One further point—already dealt with in part on p. x. There 
passages and examples in Bentham’s legal work which a 
odern reader may tend to pass by with impatience. But let 
im remember that he is there concerned not solely with the 
moval of defects in the legal system of his own country. The 
mples chosen can for the most part be readily generalized. 

oreover, it was the force of those very passages, and others like 


* Cf. Dumont’s remark in his Preface to the 7'railés: ‘* Heureux ceux que 
ude de cet Ouvrage rendra plus circonspects.” 
* See the Appendix to this volume. 
| } See the note to p. 428, infra, 
| 
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them in Bentham’s works, which helped to cause their pres 
inapplicability. In reading them aright we will find that we 
behind the scenes in a tremendous drama. The Theory of Legisla 
was, as we shall see, largely due to the mediation of Sir Sar 
Romilly, and as a direct result of Dumont’s publication Rom 
began in 1808 his campaign against the barbarous penal syst 
which punished with death more than a hundred minor offen 
In 1783, there was in London an execution every week. In 178 
tract by Madan was circulated among the judges and the num 
was doubled, as many as a score being witnessed at one ti 
For twenty years the reformers laboured in vain. Romilly 
violently opposed by all the leading lawyers and bishops of the d 
but he met with success in securing the repeal of an Act of Elizab 
making it a capital offence to pick a pocket. Bentham suppl 
ammunition in the form of his theory of Punishment. In 18 
however, a bill introduced into the Lords to abolish hanging as ° 
penalty for stealing to the value of five shillings from a shop y 
defeated by 31 to 11—the opposition including the Archbishop 
Canterbury and the Bishops of London, Salisbury, Ely, Herefo 
and Chester. Flogging in the Army (the yells of the unhap 
victims in the Barracks nearby used to disturb Bentham’s peace 
mind in his house in Queen Square Place) was similarly retair 
by a majority of 79 to 6 in 1812. In 1813 Bentham and Dum 
were amongst Romilly’s guests at Tanhurst, and in 1817 Romi 
was staying with Bentham at Ford Abbey. The next year Romi 
died, but the work which he and Bentham had begun was suffici« 
to make the sequel inevitable. We are therefore in the preser 
of a classic even when we read the pages of Bentham least appl 
able to modern conditions in virtue of their practical succ 
(cf. p. 540) whether as regards social or legal abuses.* 

Even from the indications already given the reader will gatl 
that the estimate of Bentham here offered is, and has been, stron: 


* They may well be read in conjunction with such a work as London I 
in the 18th Century, by M. Dorothy George, or the social sections in Vol. I 
Sir Leslie Stephen’s The English Utilitarians, where an adequate picture 1 
be found of the conditions which they contributed to abolish. “The wo 
evils are so much things of the past,” says the latter, “ that we forget the ext 
of the evil and the merits of its assailant.” 
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pposed in influential quarters. There is no danger of anyone who 
‘tudies the accepted sources of information being without the 
vidence on the other side ; but it is perhaps worth while to put on 
ecord some specimens of dissentient opinion. 

First and foremost comes J. 8. Mill. His view is the more 
ignificant because it has been accepted without question by 
awyers like Mr. Randall. ‘“ Morality, therefore,” he concludes,* 
i depends on consequences, not on motives, a doctrine that, how- 
lsver necessary in law, takes all meaning out of ethics. It is the 
ess necessary to indulge in any criticism of his system of morals 
ecause it was decisively condemned by his disciple John Stuart 
ill in the essay published only six years after Bentham’s death. 
And when a disciple condemns, who shall justify ? ” 
| The answer seems to be that anyone who had James Mill for 
father might well have exhibited a form of Jehovah-complex 
fn which Bentham, too, would naturally figure. Psychologists 
jill find an instructive parallel in the fissiparous assertiveness con- 
jected with the disintegration of the original Freudian movement. 
entham’s philosophy, according to Mill,t “will do nothing for 
he conduct of the individual beyond prescribing some of the 
jaore obvious dictates of worldly prudence, and outward probity 
nd beneficence. There is no need to expatiate on the deficiencies 
#f a system of ethics which does not pretend to aid individuals 


* In art. cit., Law Quarterly Review, p. 314, a study quoted with approval by 
Bentham’s biographer, the late Mr. C. M. Atkinson, in his edition of The Theory 
if Legislation (1914). 
| + Dissertations and Discussions (Routledge’s Universal Library, p. 297). 
Wiccording to Mill (/bid., p. 290), Bentham’s lot was cast “in a generation of 
lhe leanest and barrenest men whom England had yet produced, and he was 
tn old man when a better race came in with the present century.” Hence he 
vas able to see in man “little but what the vulgarest eye can see ; recognized 
Ho diversities of character but such as he who runs may read.” 
} The best evidence against this surprising judgment is perhaps to be found 
1 Halévy’s elaborately documented study of Bentham’s era, the Life of 
William, Earl of Shelburne (2 Vols., 1912), by Lord Fitzmaurice, which gives us 
picture of the social circle of Bentham’s patron, “one of the suppressed 
haracters of English History” (Disraeli), the estimates of Adam Smith, 
Robert Owen, Malthus, Romilly, and Bentham’s brother Sir Samuel, in the 
Pictionary of National Biography, and the Life of Place, by Professor Graham 
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in the formation of their own character; which recognizes 1 
such wish as that of self-culture ; and, if it did recognize, cou 
furnish little assistance to that great duty, because it overloo! 
the existence of about half the whole number of mental feelin; 
which human beings are capable of, including all those of whic 
the direct objects are states of their own minds.” 

Beside this we may put Bentham’s quiet remark in the Prefa 
(1823) to the Introduction that he may be excused from elaboratir 
on the emotive and moral side of the problem since it would, ‘i 
comparison with the commencement, be little more than a mecha 
ical operation.” It was, indeed, an operation which the Gre: 
Victorians performed with relish. It is also significant that J. { 
Mill (who, by the way, was twelve years old on Bentham 
seventieth birthday), writing in 1838, five years before Vol. VII 
of the Works had made public what amounted to the most subtl 
demolition of metaphysics in literature, gave it as his opinio 
that Bentham was in no respect fitted to excel as a metaphysicia 
(sic): ““ We must not look for subtlety, or the power of recondit 
analysis, among his intellectual characteristics.” Rather ma; 
we find the requisite qualities—in the late Mill pére. 

Secondly we may instance the diatribe of Dr. Zane who, pr 
sumably because he voiced current legal opinion, was selecte 
to assess the contributions of Bentham in Great Jurists of t 
World. Bentham, it appears, was really not a ‘jurist’ at a 
“Even when criticizing Blackstone, he would have been very muc 
better occupied in acquiring an historical knowledge of the develo 
ment of the common law.” He wasted his time on “a balancin| 
of so-called pleasure and pain that ignored the higher attributes 
the human spirit.” As a result he “ missed his opportunity 
creating a school of English jurists and turned to the easier tas 
of constructing a general political philosophy.” As regar 
originality, “there is nothing novel in any of his suggestions. 
He was “‘ never in touch with the spirit of his time or of his race . . 
never comprehended the lesson that Burke (a man far more entitle 
to the appellation of jurist than Bentham) was continually teaching, 
and so forth. 

The conclusion is that “the ultimate dogmas of Bentha: 
are mere words without meaning. The greatest good of th 
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reatest number means absolutely nothing. ... Men are more 
asily satisfied with words than with facts... . Average men 
nd a Cleon or a Bentham far more convincing than an Aristotle 
r a Burke. ... Yet Bentham had his happy moments,” for 
hen he visited Paris in his old age did not the French lawyers 
olitely rise when he came into their midst ? 

| Ultimately, of course, any estimate of Bentham’s contribution 
iust depend to a large extent both on our interests and our general 
pproach. Those, for example, whose primary concern is literary 
vill have no difficulty in extracting umbrage (Bentham on one 
ccasion ‘ extracted umbrage ’ from James Mill’s neglect to accom- 
pany him on a walk) from Bentham’s refusal to walk with them ; 
nd his remarks on poetry often show singularly little discernment. 
Phey would, however, do well to bear in mind the verdict of Sir 
Leslie Stephen that “‘ his style was at first clear, terse, and even 
rilliant. Some of his earlier pages might rank with the master- 
meces of Swift and Addison.” But about 1810 there came a 
leterioration. ‘‘ He coined new words,” etc. New words such as 
Bentham coined may have been fatal to his style, and he frequently 
wrote rather to aid in the clarification of his own thought than 
or the delectation of posterity ; but for some of them the world 
Is the richer. Maximize, minimize, codify, international — all 

e his. 

| Much of what still passes for criticism of Bentham may probably 
e attributed to the unfamiliarity of modern legal writers with the 


d still is, the inconspicuous réle assigned in it to legal theory and 
egal philosophy. Taking flings at Austin and throwing darts at 
Maine may be amusing and even fashionable pastimes but they 
annot possibly be viewed as genuine exercises in the theory or 
philosophy of law.” The consequences are also clear : 


“This neglect of legal theory and philosophy, added to a 
concentration on the substantive rules of law, must inevitably 
lead to a failure by the general body of lawyers, to appreciate 
not only the nature and purpose of law but also the place of 
law among the other social sciences. 
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We have entered upon a period of profound social and lega 
adjustments—particularly in the department of social an 
legal legislation. Yet the general body of English lawyers i 
wholly untrained in legal science. This fact is ominous 
particularly when we are reminded that legal progress, lik 
trade depressions, appears in cycles, and that these cycles hav 
more frequently than not been heralded and guided by lega 
philosophies.” * 

No doubt, too, a good deal must be set down to popular prejudice, 
for even in his own lifetime Bentham’s educational projects wer 
partly wrecked by clerical opposition. This led him to variou 
animadversions on ecclesiasticism, published chiefly under a pseu 
donym, in which he lays stress on the source of the trouble. “I 
pleasure in whatever shape they see her, all men, to whose ambitio 
supernatural terrors supply an instrument of dominion, behold| 
their most formidable rival. . . . Death is scarce severe enough 
for a pleasure which they either have, or would be thought to have, 
no relish for.” 7 

More generally, as his MSS show, he held that “ Religion is 
misapplied—how can it be otherwise ?—in proportion as it is 
applied to any part of the field of morals. Applied in conformity 
with the principle of utility it is needless and useless: applied 
in opposition to that sole guardian of temporal felicity, it is 
pernicious.” 

But whatever view we adopt of Bentham it is at least desirable 
to bear in mind the danger of a label that may carry with it mis- 
leading implications. Not for nothing did the term Benthamite 
suggest itself even in his own lifetime. There are those who think 
of him as a bourgeois concerned primarily with the preservation 
‘of security, property, and administrative decorum. Let such 
remember his disconcerting indictment of the powers that be, that 
were, and that are likely to be: 

“Government has, under every form comprehending laws 
and institutions, had for its object the greatest happiness not 


of those over whom, but of those by whom, it has been 
exercised ; the interest not of the many, but of the few, or 


* D. Hughes Parry, Inaugural Lecture at the London School of Economics. 
November, 1930 (The Law Quarterly Review, April, 1931, pp. 185-186). 
+ Not Paul, but Jesus (1823), pp. 393-4. 
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even of the one has been the prevalent interest ; and to that 
interest all others have been, at all times, sacrificed. To these 
few, or this one, depredation has everywhere been the grand 
object, oppression a subsidiary one : where, to the purpose of 
depredation, oppression has sufficed, oppression, as being the 
cheaper instrument, has been employed alone: where the aid 
of corruption has been necessary, the aid of it, notwithstanding 
the expense of it, has been called in ; and what has been lost in 
quantity has thus been gained in stability.” 


Among his predecessors, Hobbes and Halifax had paved the way 
a social theory stated in terms of needs, and with a wholesome 
like for tradition. ‘‘ The best party is but a kind of conspiracy 
ainst the rest of the nation,” wrote Halifax; Bentham gave to 
at conviction a psychological basis which has nothing to learn 
m apostles of Duguit on the one hand or Marx on the other : 


“Man, from the very constitution of his nature, prefers his 
own happiness to that of all other sensitive beings put together : 
but for this self-preference, the species could not have had 
existence. . . . If self-preference has place in every human 
breast, then, if rulers are men, so it must have in every ruling 
breast” (Works, Vol. X, pp. 80-81). 


Is. he then a Radical—dangerous, disruptive? It was his wish 
at the nature of the universe might be such as to allow him once 
ery century to revisit the scene of his labours, and observe the 
gress of the ideas and movements he had initiated. Could 
return to-day he would find himself an established institution. 
very law book, every statute, the course of every action bear 
timony to his influence,” wrote his Editor within a decade of 
death. Fifty years later Sir John Macdonnell in the Dictionary 
National Biography took the same view. In 1925, the Times 
iewer of recent legal developments (already cited, p. x above) 
ed: “ Any one who peruses the recent works of Sir Arthur 
derhill, Mr. Cheshire, and Professor Holdsworth will come to 
same conclusion.” In fact, “the spirit of Bentham must be 
py to-day ; but it will be happier still a century hence when 
work has reached a richer stage of fulfilment.” 

the lawyers can promise him a joyous second coming, the 
ens for 2032 are better still ; for in the main field of his interests, 
linguistic, we have not even begun to profit by his insight. True 
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there is a tendency, as he himself remarked, to free ourselv 
gradually from the influence of Word-magic. Could it succee 
“what a source of perplexity, of error, of discord and even 
bloodshed, would bedried up. . . . But ere this auspicious tendens 
shall have been perfected in effect, how many centuries, not to sé 
tens of centuries, must have passed away.” 

Further documentation of this estimate will be found in “ Jerem 
Bentham et Etienne Dumont,’ by Bernard Gagnebin* of tl 
University of Geneva. 


* Especially pp. 39-41; in Jeremy Bentham, Bicentenary Celebration 
University College, London, 1948. ’ 
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Il. THE THEORY OF LEGISLATION. 


T remains to mention the peculiar circumstances in which much 
of Bentham’s work came into being ; for it is certainly odd that 
The Theory of Legislation, one of the most widely read volumes 
ion Jurisprudence in the English language, should be the work 
of an American translating from the French of a Swiss pastor who 
had published over sixty years previously. 
It was during the preparation of the material which forms the 
first part of the present volume that Bentham became engaged, 
aud proposed to support himself and the lady by his pen. “ "Tis 
on this rests my sole dependence now for the accomplishment of my 
marriage scheme. I find that according to the course of the market 
120 may not unreasonably be expected from a bookseller for a 
handsome octavo volume.” And he thinks he “ can have alacrity 
enough to produce one every year.” 

This was in May 1775; and in the following February, with the 
omment on the Commentaries virtually completed, he was already 


\ Bier radenne,” which was orinted in 1780 (though not pub- 
lished till 1789—as the Introduction to the idee of Morals and 


She was seventeen, and Bentham, at the age of twenty-seven, was 
eft to continue his programme with the apparent incentive 


* A Comment on the Commentaries, 1928. Edited by C. W. Everett, Intro- 
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removed. That he did so, with scarcely an interruption, for mo 
than fifty years would be a remarkable tribute to the fascinati 
of the Law, were it not that Orthology, as we have attempted 

show, was in some ways the more fundamental interest. Bentha 
again contemplated marriage, in 1805, at the age of 57, with 
different lady, and, happily perhaps for legal theory, was aga 
unsuccessful. Thereafter his concern with the tender emotio 
was entirely theoretical. 

In 1781 Bentham’s friend Romilly was on the Continent, whe 
he met and conversed with Diderot and (at Geneva) made t 
acquaintance of Dumont, before his voluntary exile as pastor 
St. Petersburg. Shortly after Bentham returned from Russia 
1788, Romilly put him in touch with Dumont, and the latt 
offered to make himself responsible for the publication, in Frene 
of Bentham’s contribution to legal theory. 

The material on which Dumont based his volumes was part 
compiled by Bentham for a prize offered by Voltaire and othe 
in 1777. In 1789 a very small edition, “ half of it devoured b 
rats,’ was published of this nuclear material, under the title A 
Introduction to the Principles of Morals and Legislation. Dumor 
adapted and worked up this and a great variety of manuscrij 
material into a three-volume work, issued in 1802, as the result « 
a lengthy correspondence with Bentham, a large part of whic 
is now preserved in the library of the University of Genev: 
Through the good offices of Sir William Collins, and the courte: 
of the librarians of the Universities of London and Geneva, I hay 
been able to study this correspondence at leisure, and it throv 
much interesting light on the manner of compilation. 

Seven years before the Tvaités appeared, Bentham wrote 
“The plan was that Dumont should take my half-finished mam 
scripts as he found them—half English, half English-French—an 
make what he could of them in Genevan French, without givir 
me any further trouble about the matter. Instead of that, the laz 
rogue comes to me with everything that he writes, and teases me 1 
fill up every gap he has observed.”’ And just before its publicatio: 
Romilly repeated to Dumont : “ Bentham says he is very impatie1 
to see the book, because he has great curiosity to know what h 
own opinions are upon the subjects you treat of.” 
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/ A year later a Russian translation was undertaken ; and in 1807 
yacon’s editor, Basil Montagu, projected an English volume, intend- 
g to use the English MSS in Dumont’s possession at any rate for 
e main definitions. He apparently had made some progress 
hen Dumont pointed out that “to compact the work with the 
(SS is no small labour, especially when the MSS are not familiar 
" the compacter ” (Works, Vol. X, p. 428), and the project was 
bandoned, like that of Theodosia Burr (1808). In 1830 came 
Jeal’s version ; but for more than sixty years there was no adequate 
jnglish edition, though a good deal of the material was made 
vailable in Bentham’s collected Works (1843). 

Meanwhile the Traités became a classic throughout the world. 
mthusiasm abroad, “ that large place called abroad,” as Bentham 
ace remarked, rapidly gathered impetus. Russia—where the 
2»ed was greatest * and where 300 copies of the three volumes were 
osorbed at once—and Spain, which also imported 100 immediately, 
Jere the first to appreciate the new principles. In 1804 General 
bloukoff wrote to Sir Samuel Bentham, then at the British 
dmiralty (see the note to p. 23 below) : 

“T can hardly wean myself away from Dumont’s principles, 
even to write to you. Your brother’s book satisfies alike the 
soul, the heart, and the mind. It fills the soul with peace, the 
heart with virtue, and dissipates the mists of the mind. I am 
so strange a fellow, that I must have an element of my own, 
and I have found it in Bentham’s writings. Russian as I am, 
my instinct will not let me rest ; and I desire for my country 
the possession of those truths which the beneficent genius of 
Bentham has created for the whole human race. 

Russia wants laws. It is not only Alexander the First who 
desires to give her a Code—Russia herself demands one. 
We Russians have seen the growth of the French Revolution— 
the despotism to which it led, and from which they have lately 
been delivered ; but we must have a Code—a Code which 
will preserve to government the necessary energy for govern- 
ing in justice this vast country, composed of varied nations— 
all of them conquered—but which paralyse it for injustice 
too. Let Jeremy Bentham prepare it ! 

I do not know him—but I say to myself, ‘ If he die without 


* “Tf you knew what an advocate, or a man of law is here,” wrote Dumont 
Romilly in 1803, “you would blush for the honour of the profession . . . 
fad the judges! In England you could have no notion of the state of things.” 
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having dictated a Code, he will be ungrateful to that Creat« 
who gave him his intellectual powers.’ And then I asl 
‘May not my country possess it?’ but how? It must com 
from the throne to the subject, or be presented by subjects 1 
the throne. But as the sovereign is as much interested i 
giving as the people are anxious to receive it, whenever thé 
Code shall be ready, there will be little difficulty in decidin 
who shall be the giver, and who the receiver. Let it onl 
be ready. Let it be translated into Russian. All that I ca 
do shall be done.” 

Similarly, Admiral Mordvinoff, who later became President of th 
Russian State Council for Civil and Ecclesiastical Affairs, wrote 1 
Sir Samuel in 1806: 

“JT long to settle in England, and, settling there, to | 
acquainted with your brother. He is, in my eyes, one of th 
four geniuses who have done, and will do, most for the happine: 
of the human race—Bacon, Newton, Smith, and Bentham 
each the founder of a new science: each a creator. I am layin 
up a certain sum for the purpose of spreading the light whie 
emanates from the writings of Bentham.” 

Subsequent developments in Russia prevented that countr 
from profiting appreciably by this promising start. Nor was Spai 
more fortunate. In 1820 Bentham described himself as hard ¢ 
work upon an almost hopeless attempt: “that of persuading th 
rulers in Spain, whoever they are, to emancipate all Spanis 
America, even though the said America were down upon her knee 
to beg to be retained.” And in that year the Spanish Cor 
passed a unanimous resolution to avail themselves of Bentham 
services in the preparation of a Code. Count Toreno, the Presiden 
wrote of him as “ Lumbrera de la legislacion y bienhechor de 
humanidad.” But the Bourbon invasion put an end to Bentham 
hopes of a democratic government. In the light of the events 
1931, it is interesting to find his note on the monarchical situatio 
** All offices being in the King’s nomination, they will continue 
course, except in so far as frightened out of it by the people, 
much as possible of the present enormous civil list... . Rat 
of the king’s annual expenditure to the whole: in England, 
1 to 100; in France, as 1 to 50; Spain as 1 to 4”; and he ask 
**TIn Madrid would all or any of these observations be endured ?” 


* Works, Vol. X, pp. 514-516. See also Vol. VII, p. 487 ff. 
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e felt that there was little chance for reform from within or 
ressure from without ; and in fact the democratic movement was 
uecessfully held in check for over another century. 

A few months after the appearance of Dumont’s volumes, Sir 
. M. Eden, author of The History of the Labouring Classes, ex- 
ressed the hope that the monopoly of it would not be confined to 
french readers. Could it not be given an English dress? ‘‘ How 
any books will it render useless. . . . A few corrections seem 
lecessary ; M. Dumont has not done you justice in several places.” 
ir Frederick wanted more about Bentham’s prison plan, the 
‘anopticon ; and in reply Bentham explained that Romilly him- 
alf had been talking about undertaking an English edition, but 
t the very best “he could not have looked for any earlier period 
han the next long vacation for the commencement of it.” Why 
lot Eden himself? The reply was definite and final. He was at 
hat moment about to establish the ‘ Globe’ insurance office—an 
nteresting sidelight on economic determinism. Moreover : 


“T am not competent to perform the duties of a literary 
master of the ceremonies to your ‘ Legislation’; and to 
introduce it with a splendid train of comments, criticisms, 
illustrations, and additions to English readers. I have not 
approfondi les choses sufficiently to add my fiat to those of 
your opinions in which I should concur, or to attack those 
(if there be any) which I might disapprove.” 


| Bentham himself had the strongest possible aversion, shared by 
nany eminent writers, to revising work which he had once laid 
side. Indeed he frequently wrote several different versions of a 
articular theme, and the resultant duplication, though it enables 
he serious student to ascertain very precisely what he wished to 
ay, proved embarrassing to his friends and editors. In early life 
ie had been forced to do a certain amount of commissioned trans- 
ation, which included Voltaire’s Taureau Blanc ; but at the age 
fifty-four he could not face the translation and reorganization 
f his own material. Amongst other reasons, he had better things 
odo. ‘ O that I could decompose myself like a polypus,’’ was his 
haracteristic complaint. “Could I make myself half-a-dozen 
elves I have work for all.” And at the age of 79: ‘“‘ Now, my 
irder of the day is one of the three codes. When not busied with 


XXXV1 INTRODUCTION. 


these, deontology, logic, and language occupy my thoughts ” (Work 
Vol. X, p. 584). 

So late in 1857, seven years before the present translatic 
appeared, the Senate of London University applied to the Treasu: 
to include in the estimates for the year the cost of reprinting tl 
French version, “ tie French and (first) American * editions beit 
out of print and consequently unobtainable by candidates for 1] 
LI.B. examination.” On Feb. 2, 1858, the “ reprinting and bindi 


* This refers to the translation published in Boston in 1830, by John Ne: 
who was Bentham’s guest at Queen Square Place in 1826. It is curious th 
this translation has left so little trace in the subsequent literature. It 
mentioned in Halévy’s Bibliography, without date or name of author, thou; 
these are given in Works, Vol. X, p. 556. Neal had previously written in Blac 
wood, published a History of the American Revolution, indexed the fifty volum 
of Niles’ Register, and been disowned by the Society of Friends. His fi 
novel, Keep Cool, was published in 1817. He was born in 1793 and died 
1876. He is described by Bentham (Vol. IX, p. 648) as an “ advocate in # 
Supreme Judiciary of the Union,” and supplied him with information abo 
the admission of lawyers to practice in America (/bid., p. 656) as well as maki 
suggestions (p. 661) on Simple and Federative Government. 

Nevertheless, “the rough republican frequently annoyed Bentham by k 
abruptness and incaution,” quarrelled with his servants, and subsequen 
misrepresented him, in a memoir prefixed to his translation of Dumont, 
suffering from the dread of death—a legend which Bentham thought it wor 
while to contradict (see Works, Vol. XI, p. 67). Bentham himself thoug) 
Neal’s Brother Jonathan “ the most execrable stuff that ever fell from mo 
pen.” Neal he regarded as “a nondescript. We have no such being he 
he was always cheerful and talkative—and talked on every subject wi 
equal confidence. I might as well have had a rattlesnake in my hous 
But they parted with ‘‘ mutual and, no doubt, sincere expressions of go 
will.” 

Shortly after his return in 1827 to Portland, Maine, where he practised | 
till 1850, taught sparring and fencing, and wrote T’rue Womanhood (1859), 
well as Wandering Recollections of a Somewhat Busy Life (1870), Neal se 
Bentham an account of the Boston High School for young ladies, run on 
Dalton plan : “ Such of the children as like it may walk about and be hap 
Some of them, therefore, do walk about- and prattle over their tasks ; b 
others, of a more ambitious temper, contrive to amuse themselves by givi 
challenges in algebra,” ete. etc. 

He had seen the Hazlewood Institution, inspired by Bentham’s Chres 
matbic principles, and doubtless also recalled the account of Paulet’s Pai 
experiment in the present work (p. 448). 
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of 500 copies of this work at an expense not exceeding £500” was 
sanctioned, and the reprint duly appeared. 

The difficulty of the task which Dumont undertook and the 
merits of his achievement have been variously estimated, but it 
has become customary to quote’ Halévy’s somewhat depreciatory 
analysis of the resemblances and differences in certain passages set 
side by side; as though the case were comparable to Cicero’s 
reatment of his Greek sources in the Tusculan Disputations. In 
so far, however, as Dumont had before him the Introduction to the 
Principles of Morals and Legislation, as well as a fairly systematic 
body of MS. material, his work was chiefly that of a journalist who 
happens to know the mentality of a public which the specialist 
ails to reach. The Introduction requires only patience and intelli- 
gence, and from the standpoint of those who are seriously interested 
either in morals or in legislation any more popular adaptation, 
for politicians or lawyers, is naturally regrettable. 

Many of the changes which Dumont made were such as Bentham’s 
English friends were constantly urging on him. Thus in 1791 we 
find the practical Scot, George Wilson, who had complained for 
five years of formality, prolixity, and obscurity,* urging Bentham 
o make his style more readable : to which the reply was: 


“Nothing can be more judicious than the advice you 
give me to write readable books. . . . If you have got a receipt 
for making readable books, please send copy thereof per 
return of post, together with a ditto of your own making for 
a pattern.” 


But while the English circle approved or objected in private, 
‘Dumont devoted the best part of thirty years to getting Bentham’s 
works before that wider public which he understood so well. His 
justification for such alterations and abbreviations as he made 
was their immediate and continued success. 

He never claimed in his labours on Bentham to be more than a 
isort of legal précis-writer, and for a busy publicist he acquitted 
himself with skill and distinction. 

“T stand on the pride of a man who knows that his work is a work 
of merit ... You will be sometimes pleased—sometimes dis- 


* Works, Vol. X, pp. 164 and 200. 
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pleased. I have done my best: reproach me not: I may n 
always have thoroughly seized your meaning: I may have weakene 
you. Had more time been mine in Paris, I might perhaps ha 
improved the style. On the whole, I anticipate great suecess—n 
immediate, but enduring.” 

As regards the composition of the present work, pp. 1-87 cvw 
the “ Principes de Législation,”’ Vol. I, pp. 1-152, of the Trazt 
three-volume edition, 1830 (= adaptations of the Introduction to t 
Principles of Morals and Legislation, Chapters I-VI, XII, XVII, r 
presented by Works, Vol. I, pp. 1-33, 69-76, and 142-148); p 
88-236 cover “ Principes du Code Civil,” the rest of Vol. I of t 
Tratés (=Vol. I, pp. 297-358, of the Works) ; pp. 237-472 cov 
“ Principes du Code Pénal,”’ the entire Vol. II of the Trait 
(= (1) adaptations from Chapter XVI of the Introduction, represente 
by Works, Vol. I, pp. 96-142, (2) Works, Vol. I, pp. 367-88 
(3) extracts from “‘ The Rationale of Punishment,” Works, Vol. 
pp. 388-532, (4) Works, Vol. I, pp. 533-580). 

Thus the whole of “ Principles of the Civil Code,” Parts I, II, an 
III (pp. 88-236), as well as Parts II and 1V* of “ Principles of th 
Penal Code ” (pp. 271-321, and pp. 358-472), are the chief sourc 
of our knowledge of Bentham’s views on the subjects with whic 
they deal ; while pp. 66-87 (‘‘ False Methods of Reasoning on th 
Subject of Legislation ’’) are not to be found in their present fort 
in Bentham’s collected Works, though the substance is similar t 
that of various passages in The Book of Fallacies and elsewhere 
In December, 1799, Dumont, in a letter preserved in the Britis 
Museum (Add. MSS, 33543, f. 13), made a special inquiry for an 
papers which might enable him to complete this particular Chapter 
Bentham’s original MSS both of this Chapter and of most of th 
theory of the civil law are, however, preserved in the Universit 
College Collection (Nos. 29 and 32), as well as Parts II and I 
of the Penal Code (Nos. 62 and 87). Moreover, we also posses 


* This section, Part IV of the Penal Code, on indirect means (probab 
designed in 1782 as an immediate sequel to the Introduction ; ef. Halévy, 
519) appears almost as Bentham wrote it. “ You know I found among yo 
papers a bundle of MSS on this subject—too precious to be lost—and I a 
infusing them into the work,” wrote Dumont in February, 1802 (Works, Vol. : 
p. 383). 
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aany of the MS. re-drafts with which Dumont combined his 
daptations of the corresponding chapters in the Introduction. 
10 that, had Dumont done his work less conscientiously or had 
Bentham not lived to acknowledge and approve the result, we 
ould to-day reconstruct a Theory of Legislation differing but little 
jcom the present volume. 
Since the above was written, the Bicentenary of his birth has 
iven us a volume of 266 pages devoted entirely to a legal assess- 
ent of “ Bentham’s contribution to the science of law as a whole 
nd of his significance for the legal theory and practice of the 
jresent time.” * The chapter on Bentham’s influence in America, 
alled for on page xxi, is there supplied by Professor Everett 
pp. 185-201) ; Professor Schwarzenberger (pp. 152-184) provides 
lhe neglected gloss on Bentham’s international contribution ; and 
n page 243 we read that if he had resumed his labours in 1948, 
Jentham would probably have been a puzzled man: “ He would 
ee almost all his specific proposals for legal reform adopted. A 
gnificant exception would be the codification of English Law, a 
natter of much greater urgency than in Bentham’s time but still 
_ distant aspiration of a few law reformers. . . . Bentham’s 
lisillusionment, however, would certainly far outweigh his satis- 
action.” He would doubtless have been disappointed to find 
at “differences of race, religion, nationality and tradition are 
pearing the people of the world asunder and plunging them into 
fconomic misery”; but no illusions would be shattered by this 
liscovery for one who thought of human folly in terms of tens of 
benturies. 


| * Jeremy Bentham and the Law, A Symposium, Edited by George W. 
Keeton and Georg Schwarzenberger, 1948. 
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III. BENTHAM AND DUMONT 


Dumont’s first translations of Bentham’s works appeared i 
the form of short communications to the Courier de Provence 
but at the outset his labours were seriously interrupted by t 
events on the Continent. The beginnings of the French Revolutio 
took him to Paris, where, as an exile from Geneva after the di 
turbances there in 1782, he had hopes of a restoration of Geneves¢ 
liberty through the influence of Necker. He was, however, con 
tinually urging Bentham to get on with his notes: “ In the name 
of your own honour, finish what you have begun, and be not 
diverted from your object. You are young enough for a kingdon 
of this world. Write and bridle my wandering opinions ” (Works 
Vol. X, p. 185). On September 12, 1789, he writes from Paris : 


“T have shown your plan of Parliamentary Tactics to M 
de Mirabeau and the Duc de la Rochefoucauld, and som 
others, who have admired this truly philosophical conception 
and this ensemble which forms the system of a work absolutel} 
new and original. In completing it, you will fill up one of th 
blanks of political literature, and nobody can do it but you 
for you alone have surveyed the whole field, and laid th 
foundation of the edifice. Not that I promise you a promp 
success, for the French are yet but children stammering 1 
their National Assembly, no order, no sequence, no dis 
cussion, they are driven to and fro by chance, anybody wil 
be president, and they have all the mania for doing all’ 
(Ibid., p. 219). 


This reference to Mirabeau is a sufficient indication that th 
Bentham-Dumont partnership had a greater historical significane 
than the mere translation of an English legal treatise might seen 
to imply. Bentham’s notes, in fact, were already making history 
From 1789 to 1791 Dumont was closely in touch with the leader 
of the Revolution, taking an active part in the conduct of th 
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Courier de Provence, and supplying Mirabeau with the speeches 
which he delivered in the Assembly. Bentham’s friend George 
Wilson relates that one day when dining with Dumont at Versailles, 
he saw him actually write the most celebrated paragraph of 
Mirabeau’s address to the King for the removal of the troops.* 
And it was Jeremy Bentham himself who supplied the material 
on which Dumont based his compositions. 

In 1794 Dumont is again demanding hints for the book: ‘‘ Mark 
the way by a few posts and I will follow you.” In 1795 he is 
discussing method. ‘‘ You are too metaphysical, you write for too 
small a class. I must be more diffuse, more explanatory. I must 
suppress what seems too abstract ; I must spread out what you 
have condensed.” Bentham must hurry: “ We cannot wait for 
the Greek calends. Everything needs not be said—everything is 
not expected to be explained in the same volume.” In 1796 he 
proposes to publish further extracts in the Bibliotheque Britannique. 
In June, 1800, Bentham leaves out for him “seven packets of 
MSS. God knows what they contain ” ; and so on.t 

Dumont was originally offered by a publisher, and was quite 
ready to accept, in return for all his labour, 300 copies of the work 
itself—100 of which he proposed to give away. “ Comparing the 
success of philosophical works,” he writes (Works, Vol. X, p. 380), 
and the small number of readers in France, etc., friends whom I 


* Encyclopedia Britannica, 9th Edition, Vol. VII, p. 530. See also Dumont’s 
remarkable posthumous work Souvenirs sur Mirabeau, 1832. 

t Works, Vol. X, pp. 308-9, 343, 356, 378-384. The extracts in the Biblio- 
théque Britannique were widely read in France, and were seen by Sieyés and 
other important personages. Moreover Talleyrand, who had met Bentham in 
Eondon in 1792 and asked him to superintend the building of a ‘ Panopticon ’ 
prison in Paris, gave Dumont a special interview in 1801, and made sugges- 
tions for the publication of the French volume. He even offered to pay all 
the costs in case of difficulty. Shortly before Bentham’s death Talleyrand 
received an invitation to dine with him, accompanied by a warning (“if this 
drug is a point with you. I only use it for medicine ”) that he had better to 
bring his own wine !—‘ To dine with Bentham,” came the reply, “ to dine 
alone with Bentham ; that is a pleasure which tempts me to break an engage- 
ment I have been under for several days.” And it was Talleyrand who said, 
by way of comment on the fact that Bentham’s ideas were so frequently 
stolen without acknowledgment—“ et pillé de tout le monde, il est toujours 
riche.” 
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have consulted think it will be a long time before a second edition 
will be required.” The sales on 200 copies, as he somewhat plain- 
tively reflects “will leave little enough, particularly with the necessity 
of staying in Paris to superintend the printing ” ; and the fact that 
he was then living at 4 Rue de Saussaies, Fauxbourg St. Honoré, 
and promises Bentham, if he will come to Paris, “ theatres, public 
amusements, promenades, the boulevards,” suggests that he fully 
appreciated the opportunities of his surroundings. He was 
advised by Talleyrand to ask better terms, and in particular, to 
retain his right to a share in any further edition. However, “ it 
matters not—it is no interested speculation ; and I shall decide to 
accept it if a powerful friend, without whom I shall do nothing, 
has no objection.”’ When once the end was in view, he got down 
to his editorial duties with a will: | 

“See if I have been idle—preparing the MS., twice correct- 
ing the proofs, living in the world, dining out every day, 
soirée every night, visits active and passive. . . . Besides, I 
have been ill—have had rheumatism for my host, a new 
visitor, and an alarming one ; it installed itself on my left side, 
stopped my labours, forced me to call in a physician who 
leeched me, and I am better.” 

And again : 

“ Talleyrand is deeply interested. Yet what a life—what a 
galley-slave life is an editor's! Correct as he may, faults, 
will remain to tear his soul in pieces—an & is wanting—a 
word is omitted—a letter misplaced—stops in confusion. 


Truly a corrector of the press 1s a galley-slave!” erie 
Vol. X, p. 383). 


Of the sixty-four Bentham-Dumont letters preserved in the 
Geneva correspondence, the first is dated from Hendon, July 9, 
1789, when Bentham was actively concerning himself with the 
Revolution (““ God Almighty predestined me to be the ame damné 
of France. I am fighting our people for her a toute outrance”’), an 
the last from Queen Square Place, July 25, 1826, two years before 
Dumont’s death. Those which bear directly on The Theory of 
Legislation relate firstly to the state of the MSS handed over t 
Dumont (1792-1802), and secondly to the corrections suggeste 
by Bentham when the proofs of the French version, finally publishe 
in 1802, began to reach him. 
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Amongst the papers is an undated note to Romilly, which well 
ndicates the atmosphere in which the partnership was established. 


“T am much flattered by your good opinion, but infinitely 
more obliged to you for Mr. Dumont’s abuse and quite delighted 
with the accident to which I owe his writing it freely. I submit 
my jargon to his chastisement with the utmost thankfulness, 
rejoicing at the opportunity I have got of learning French into 
the bargain. Be assured no unknown rapscallion of a French 
Editor shall be resorted to so long as Mr. Dumont’s patience 
and charity will continue me his assistance. I have heard too 
rea of his talents not to have the most perfect confidence in 
them. 

Pray intreat Mr. Dumont to cut deep and freely. If my 
barbarism remains it is his henceforward and not mine. But 
for the mere air étranger, as far as it is endurable | join with 
him in wishing it to be preserved.” 

Not the least of Dumont’s difficulties must have been that of 
eciphering Bentham’s curiously uninviting script. In his early 
outh Bentham wrote remarkably well, and was quoted as a model 
f what a boy might do, in ‘ running hand,’ ‘ text,’ ‘ round text,’ 
te. ; but even before his eyes grew weak, and forced him to rely 
m a succession of amanuenses whose various ideas of calligraphy 
re rather a puzzle to the student of Benthamiana, his friends must 
ave had frequent occasion to complain. 

A typical specimen of the correspondence with Dumont is re- 
roduced opposite. It is the last page of a letter of fifteen pages 

m Ford Abbey, dated November 1817.* At the beginning is a 
ote in Bentham’s own handwriting :— 


“Preached all this to save eyes and time. State of eyes 
forbad the revisal of it. Mill looked over the original of it. 

This copy has been compared with the original though not 
by me or him.” 


| The original is the same size as the reproduction; and the 
etter itself contains a note on the circumstances of its composition : 


* Dumont was busy at the time with Law Reform in Geneva, and replied 
t length (Works, Vol. X, p. 490, “I have been standing out for brevity and 
im plicity ’’) expressing the hope that he would soon be in England. Bentham 
written earlier in 1817 (July and August) on the subject of Codification, in 
some detail. 


xliv INTRODUCTION. 


: 

‘What makes me thus garrulous and thus desultory is— 
not exactly blindness but something as little distinct from 
it as not to leave me any such thing as an eye that a man 
can write by. This has occasioned a suspension which I hope 
will be but temporary in my own scribble-scrawl. . . . I have 
thus been left the more at liberty to attend to the matters 
contained in your letter, and to use my humble endeavours 
towards paying obedience to your commands. Expect not in 
this sheet so far as concerns order anything better than the 
most perfect chaos. 

Well now, if you will really be as good as your word and 
come to school in June next, you will be a good boy, and 
your poor old master will hear you say your Exercise. I 
say a good boy provided always you can keep everything 
from being definitely and incorrigibly settled by a set of 
men who, God bless them, are so consummately incompetent 
to it. . . . You are indeed a worker of miracles ; their minds 
are as wax in your hands. God prosper you in your doings.” 


Bentham himself was not slow to criticize others in this respect. 
Thus Lord Lansdowne writes to him in 1789: “ First, as to your 
attack upon my handwriting, it is not my fault. I was very ill 
educated, and never learned to write. The people I have envied 
most through life have been those who write well, and yet write so 
carelessly, that Lady Lansdowne, Miss V , and myself are 
sometimes half-an-hour making out a particular word.” His 
Lordship’s repartee was often echoed by Dumont, and in 1822 
(May 22) the subject was still a sore one. “ Your last,” writes 
Bentham, “ date of it 15 Janvier, 1822, lies before me : if you would 
furnish me with a new pair of eyes, or put yourself once more to a 
writing school, it would be an improvement. I have a patent for 
writing an illegible hand . . . and to write a hand equally illegible 
is an infringement.” 

Particularly annoying to his translator must have been the 
sudden interest which Bentham began to evince in points of detail 
when the proofs were ready for the printer. Realizing, no doubt, 
that as a result of Dumont’s labours a corpus had been created for 
which thousands would hold him personally responsible, Bentham, 
like many another eminent author, began to have qualms. From 
the pinnacle of disinterested aloofness he descends to a series of 
strictures, disclaimers, and provisos. Thus on May 17, 1802, he 
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twenty-one spots on the Sun. “I have not been half so 

vere to you as I am to myself, because I don’t love you above 

as well. Of my own I write everything twice over, sometimes 

ner. Courage! Courage! my Pioneer of bold actions. You 

not only sit on my right hand, but have a cushion for your 

A . Iam like the Lord God; I chasten as I love.” In par- 
ular there is the problem of responsibility : 


“1. I hope you have not omitted to say in your preface, 
what is necessary to say, in order to exonerate me, from the 
responsibility attached to opinions which are not mine. 
Several propositions I have observed which for want of the 
limitation I had annexed to them in my own mind at least, 
and I believe in almost every instance even on paper, would 
present that sort of view of the subject which, besides being 
according to my conception erroneous, would in this Country 
be unpopular. 

2. I hope and expect to find that in your Preface you have 
left room for temperaments, by stating as what may have 
naturally happened in some instances—1l. that my ideas had 
not been formed; 2. or not fully developed; 3. or that this 
or that paper had not come to your hands; 4. you had mis- 
conceived my meaning; 5. my ideas may have undergone 
alteration in the time. Comparatively speaking there are 
but few instances in which any of these things have happened, 
but of each case some examples would be found.” 


Point No. 9 is a special case of this : 


“Tt is a perilous task for any Englishman who is not a 
Lawyer, and still more for any man who is not an Englishman, 
to undertake to give any sort of account of the English Law. 
You must take care in your Preface to exonerate me of this 
part of the infamy, otherwise the gainsayers among the 
lawyers, that is to say, all the lawyers but our particular friends, 
will see nothing in the whole book but the unpopular parts of 
it plus those mistakes in point of existing law.”’ * 


By the next post (May 18) there followed sixteen further correc- 
; and three days later—‘‘ Another Plague, my dear Dumont but 
lutely the last””— lengthy instructions, with a further disclaimer : 


* Nearly thirty years later, at the age of seventy-eight, Bentham is reputed 
‘saying: “ Dumont could never form any the least conception of our law. 
was utterly incapable of doing so; so he avoided the subject as much as 
could ” (Works, Vol. X, p. 563). 
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“Tn some of these instances the fault was mine, I a 
certain, it may have been so in all of them for aught I kno 
But what signifies in whom it was? I don’t care a straw, y¢ 
as little. The essential thing is that, as far as is practicable tl 
error be corrected. As far as I am concerned the part 
question was written (I remember) in Russia, A° 1786, ar 
never considered as finished. 

I have no objection to its being stated that the correctio: 
have come from me—and that too since and in consequence 
my having received a copy of this part of the book. I mez 
provided it be understood that there has been no time for az 
thing like a compleat review ; so that I may not be charg 
with the responsibility of ideas that whether they were mu 
or no are not so now. 

As neither sincerity itself neither would these evidences 
sincerity, I should suppose, do any harm to either of u 
I mean in the estimation of the Lord God Almighty Publ 
whom we serve.” 


Bentham is also worried by the absence of cross-reference 
These, in his own work, involve that apparatus of masterly foo 
notes which the general reader is apt to resent. “ A systematic 
book without references is a body without ligaments—it is a rope ¢ 
sand.” And among the ten Miscellaneous Corrections attached t 
this letter is a note on Dumont’s mishandling of the Theory 
Fictions, so vital for an understanding of the underlying method 
The Theory of Legislation, though clearly a puzzle to his wortl 
disciple.* 

Throughout his life Bentham had trouble with his secretarie 
his interpreters, and his backers on account of his views on #] 
subject of religion. There was the egregious Mr. Colls who turn 
against him; there was the failure of his educational project 
there was Sir John Bowring, who outlived him and acted as f 
executor. And here was Dumont: “ You make me pre 
Equality among Priests. In short (God damn you to all eternit 
you make me, who am a Church of England man,f a Presbyterig 
because you are.” | 


* See op. cit., Bentham’s Theory of Fictions. 

7 For the interpretation of this jest, see the note to p. 434. Bentham 
brought up in the tenets of the Church of England, and, though free with I 
satire, he considered that the state of education being what it is, under ce 
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. The misunderstanding about Fictions makes it clear that on the 
heoretical side, to which Bentham himself attached such great 
nportance, Dumont is never to be taken seriously. Indeed, 
2 a moment of annoyance, when both were old men and apt to be 
little crotchety, Bentham (who had refused to see Dumont 
ecause of some remark about the shabbiness of his dinners as 
lompared with those of Lord Lansdowne) allowed himself to say, 
He does not understand a word of my meaning.” 

| But the balance is best rectified by Dumont’s own disarming 
reface to the T'raités themselves, the outcome of the corre- 
bondence which we have just been considering :— 


“In giving a general idea of my part in this undertaking, 
I begin with a declaration which ought to shield me from 
undeserved blame, as well as from the distress of unmerited 
praise. I declare that I have no share, no claim of association, 
in the composition of these works. They belong entirely to 
| the author, and to him alone. The more I esteem them, the 
more desirous am I to disavow an honour which would be a 
usurpation, as contrary to the faith of friendship as it is 
repugnant to my personal character. This declaration which 
I owe to myself, would, I know, be superfluous if all readers 
were philosophers. Such will themselves discover, amid all 
the diversity of these writings, the impress of one mind—a 
unity of plan, an original genius, as analytic and profound in 
the general design as in the execution of the parts. 
My labour, subaltern in its kind, has been limited to details. 
It was necessary to make a choice among various observations 


S>mote individual happiness and so conform to the principle of utility. 
cording to Bain (cf. Halévy, p. 291), it was not until after 1808-9, and 
icularly, one may assume, after the opposition of the Anglicans to the 
acational reforms of the Lancaster group (1811) and his own Chrestomathie 
em (1812-17), that he entered the lists against the clerics. His Church-of- 
iglandism appeared in 1818, the Analysis of the Influence of Natural Religion 
91822 ; these and similar items being deliberately omitted by Sir John 
wring from the collected Works. ‘God is made by man after his own 
ge,” wrote Bentham in 1820 ; but in spite of his own conversion to the 
that religious beliefs are due to the misunderstanding of emotions aided 
the influence of language in creating fictional entities, he always stood out 
ngly for the principle of universal toleration which so consistently informed 
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upon the same object; to suppress repetitious; to throy 
light upon obscurities ; to bring together all that appertainet 
to the same subject ; and to fill up those gaps which, in th 
hurry of composition, the author had left. I have had mor 
to retrench than to add; more to abridge than to expand 
The mass of manuscripts put into my hands was considerable 
Ihave had much to do in attaining correctness, and preservin} 
uniformity of style ; little or nothing as respects the funda 
mental ideas. A profusion of riches left me only the care o 
economy. As manager of this great fortune I have spared 7 


pains to realize it, and put it into circulation. : 


The changes I have made have varied with the manuscripts 
When I have found many treatises relative to the same ube 
but composed at different times and with different views, 7 
has been necessary to reconcile them, and to incorporate then 
together, so as to form a perfect whole. The author perha 
had thrown aside some occasional composition, which no 
would not be interesting, or even intelligible. Unwilling th 
the whole should perish, I have stripped it, like an abandon 
house, of everything worth preserving. When he has deliveret 
himself up to abstractions too profound, to metaphysics, I d 
not say too subtle, but too dry, I have endeavoured to giv 
more development to his ideas, to illustrate them by applica 
tions, by facts, by examples ; and I have allowed myself 
scatter, with discretion, some ornaments. I have been obliges 
to write out some entire chapters, but always after hints an 
notes of the author ; and the difficulty of the task would hay, 
sufficed to bring me back to a modest estimation of myself, 9 
at any time I had been exposed to the temptation of thinkin 
otherwise. 

The author’s Introduction to the Principles of Morals am 
Legislation, regarded by a small number of enlightened judge 
as one of those original productions which form an epoch and | 
revolution in science, in spite of its philosophical merit, an 
perhaps on account of that merit, produced no sensation, any 
remained almost unknown to the public—though in England 
more than elsewhere, a useful book may come into notice, thoug} 
it does not happen to be easy and agreeable. In using man 
chapters of that work to form the “ Principles of Legislation, 
I have endeavoured to avoid. what prevented its success- 
forms too scientific, subdivisions too much multiplied, analysj 
too abstract. I have translated not the words, but the ideas 
I have sometimes made an abridgement, sometimes a com 
mentary. I have been guided by the advice and the hints 4 
the author contained in a preface written many years after th 
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work itself; and I have found among his papers all the 
additions of any consequence. 

Upon considering how much this enterprise, which I thought 
to confine to two or three volumes, has extended by degrees, 
and what a vast career I have run through [This refers to 
other works of Bentham, announced by Dumont as ready for 
publication], I regret that the labour did not fall into abler 
hands ; yet I am encouraged to applaud my perseverance, 
convinced as I am that otherwise these manuscripts would 
for a long time have remained buried in their own bulk, and 
that the author, always rushing forward, would never have 
found the leisure nor the courage to give himself up to the 
ungrateful labour of a general revision. 

This ardour to produce, this indifference to publication, 
this perseverance in the severest labours, and this disposition to 
abandon his work at the moment of completion, presents 
singularity which needs to be explained. 

As soon as Bentham had discovered the great divisions, 
the great classifications of laws, he embraced legislation as a 
whole, and formed the vast project of treating it in all its parts. 
He considered it not as composed of detached works, but as 
forming a single work. He had before his eyes the general 
chart of the science, and after that model he framed particular 
charts of all its departments. Hence it follows that the most 
striking peculiarity of his writings is their perfect correspond- 
ence. I have found the earlier ones full of references to works 
which were merely projected, but of which the divisions, the 
forms, the principal ideas, existed already in separate tables. 
It is thus that, having subjected all his materials to a general 
plan, each branch of legislation occupies its appropriate place, 
and none is to be found under two divisions. This order 
necessarily supposes an author who has for a long time con- 
sidered his subject in all its relations ; who masters the whole 
of it; and who is not influenced by a puerile impatience for 
renown. 

I have seen him suspend a work almost finished, and compose 
a new one, only to assure himself of the truth of a single 
proposition which seemed to be doubtful. A problem in 
finance has carried him through the whole of political economy. 
Certain questions of procedure obliged him to interrupt his 
principal work till he had treated of judicial organization. 
This preparatory labour, this labour in the mines, is immense. 
No one can form an idea of it except by seeing the manuscripts, 
the catalogues, the synoptic tables in which it is contained. 

But I am not writing a panegyric. It must be confessed the 
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care of arrangement and correction has few attractions fe 
the genius of Bentham. While pushed on by a creative fore 
he feels only the pleasure of composition ; when it becom« 
necessary to shape, to put in order, to finish, he experienc 
nothing but fatigue. Ifa work is interrupted the evil become 
irreparable ; the charm vanishes ; disgust succeeds ; and passio! 
once quenched, can only be rekindled by a new object. 

This same turn of mind has prevented him from takin 
any part in the compilations which I now present to tk 
public. It was rarely that I was able to obtain any explan: 
tions, or even the aid of which I was absolutely in need. | 
cost him too much to suspend the actual course of his idea 
and to return again upon old tracks. 

But it is perhaps to this kind of difficulty that I owe m 
perseverance. If it had been my business only to translate, 
should soon have wearied of a task so uniform yet so difficult 
while the labour of a free compilation flatters by a kind « 
illusion, which lasts as long as it is useful, and vanishes whe 
the work is done.” 


The present translation, made by an American lawyer in 186 
thirty-two years after Bentham’s death, has so long been a class 
that it has become almost an integral part of the Bentham 
eanon. The translator, Robert Hildreth, was born in 1807, a 
graduated from Harvard in 1826, first practising in Boston and th 
editing the Boston Atlas. In 1834 his health took him to the Sou 
where he made a first-hand study of conditions and subsequen 
became a leading opponent of slavery. His powerful propagandi 
novel, Archy Moore, first published in 1837, was reprinted 
England and re-issued in the United States in 1852 in an enlarg 
form, under the title The White Slave. 

In 1837 he wrote Banks, Banking, and Paper Currency, and. 
1840 appeared his Despotism in America. From 1840 to 18 
he lived in Demerara, British Guiana, editing two newspapers 
the cause of emancipation, and writing his Theory of Morals (184 
as well as a chatty Theory of Politics, which was published in E 
land as well as America (1853). He was later on the staff of the WV 
York Tribune, and continued his literary activities while taki 
a prominent part in the anti-slavery movement till Lincolq 
inauguration. 
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i Hildreth was also the author of Lives of Atrocious Judges (adapted 
rom Lord Campbell), and of a considerable work on The History of 


he United States, in two parts, each of three volumes, which ap- 


resulting compilation, Japan as it Was and Is, appeared in three 
IP ditions, 1855, 1856, and 1861. This found so continuous a demand 


in London in 1907, edited by Ernest W. Clement. Hildreth was 
appointed United States Consul at Trieste in 1861, and died in 
Florence in 1865. His name is omitted from the regrettable 
14th edition of the Encyclopedia Britannica, nor did it appear in 
the Encyclopedia Americana. 

By Hildreth’s work alone is Bentham known both to the majority 
of lawyers and to the wider public which has had little incentive to 
onsult the serried tomes of the Collected Works. A happy chance, 
ithe possession by the publishers of the original plates, has made it 
possible to preserve, without adding to the cost, the actual pagina- 
tion of the original to which reference has hitherto been made in 
citations by other authors. 

Various errors and minor blemishes have, however, been removed, 
iso that Bentham’s thought is now nowhere misrepresented ; by 
ikind permission of the Provost of University College, London, a 
portrait of Bentham (never before reproduced, but presumably that 
ireferred to in Works, Vol. X, p. 223, as painted in 1789, tat. 42) 
‘appears as a frontispiece ; a hundred and one Notes will be found 
at the end of the volume (so that the text itself is in no way dis- 
i turbed), for the benefit of those whose interest is primarily psycho- 
‘logical—the last being designed to cover such changes in English 
law during the past century as affect the illustrations in the text ; 
and, in addition to the Appendix already mentioned, two Indexes, 
fone to the Original Text and the other to all additional matter, 
have been provided to render the whole complete. 

C..E. 0. 
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“ Were I to choose to what I would (most truly and readily) attribute 
these magnificent prerogatives of universality and immutability, it 
should rather be to certain grounds of law, than to the laws them- 
selves : to the principles upon which they should be founded : to the 
subordinate reasons deducible from those principles, and to the best 
plan upon which they can be put together: to the considerations by 
which it is expedient the legislator should suffer himsel? to be governed, 
rather than to any laws which it 1s expedient he should make for th 
government of those who stand committed to his care. 

On this ground, then, a man engaged in a design like that whicll 
is the object of this work might lay claim to the attributes of universality 
and eternity for the rectitude of his doctrines, with as little arrogance 
as he could claim for them the most confined and temporary expediency, 
provided that, in the execution of his plan, he has boldness and strength 
of mind enough to set apart all along whatsoever vs peculiar to particular 
times and places, and to raise his contemplation to that elevated point 
from which the whole map of human interests and situations lies 
expanded to his view. 

The rules concerning the cases that are respectively meet and 
unmeet for punishment and for reward ; the rules concerning the 
proportion proper to be observed between offences and punishments, 
between acts of merit and reward ; the rules concerning the properties 
to be wished for in a lot of punishment and reward ; the principles 
on which the division of offences has its foundation ; the principles 
on which the various methods of attacking offences by indirect or far- 
fetched means : all these, of they are gust and proper now, would at any 
time have been so, and will be so every where, and to the end of time. 
They will hold good, so long as pleasure is pleasure, and pain is pain ; 
so long as steel wounds, fire burns, water seeks a level, bread nourishes, 
tnanition destroys ; so long as the tooth of the slanderer keeps its 
venom ; so long as difference of sex attracts ; so long as neighbour 
needs the help of neighbour ; so long as men derwe credit or fortune 
from their ancestors, or feel an affection for their children.” 


JEREMY Bentuam, Works, Vol. I, p. 193. 
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PRINCIPLES OF LEGISLATION 


CHAPTER I. 
The Principle of Utility. 


THE PUBLIC Goop ought to be the object of the legislator; czenERAL 
urTriiTy ought to be the foundation of his reasonings. To know 
the true good of the community is what constitutes the science of 
legislation ; the art consists in finding the means to realize that 
_ good. 

The principle of utility, vaguely announced, is seldom contra- 
dicted ; itis even looked upon as a sort of common-place in politics 
and morals. But this almost universal assent is only apparent. 
The same ideas are not attached to this principle; the same value 
is not given to it; no uniform and logical manner of reasoning 
results from it. 

To give it all the efficacy which it ought to have, that is, to 
make it the foundation of a system of reasonings, three conditions 
are necessary. 

First,—To attach clear and precise ideas to the word utility, 
exactly the same with all who employ it. 

Second,—To establish the unity and the sovereignty of this 
principle, by rigorously excluding every other. It is nothing to 
subscribe to it in general; it must be admitted without any 
exception. 

Third,—To find the processes of a moral arithmetic by which 
’ uniform results may be arrived at. 

B 
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The causes of dissent from the doctrine of utility may all ] 
referred to two false principles, which exercise an influence, som 
times open and sometimes secret, upon the judgments of me 
If these can be pointed out and excluded, the true principle w:1 
remain in purity and strength. 

These three principles are like three roads which often cro 
each other, but of which only one leads to the wished-for dest 
nation. The traveller turns often from one into another, and los 
in these wanderings more than half his time and strength. T! 
true route is however the easiest ; it has mile-stones which cann 
be shifted, it has inscriptions, in a universal language, which ca: 
not be effaced; while the two false routes have only contradi 
tory directions in enigmatical characters. But without abusiz 
the language of allegory, let us seek to give a clear idea of tl 
true principle, and of its two adversaries. 

Nature has placed man under the empire of pleasure and 
pain. We owe to them all our ideas; we refer to them all o 
jadgments, and all the determinations of our life. He who pr 
tends to withdraw himself from this subjection knows not what | 
says. His only object is to seek pleasure and to shun pain, eve 
at the very instant that he rejects the greatest pleasures | 
embraces pains the most acute. These eternal and irresistib 
sentiments ought to be the great study of the moralist and tl 
legislator. The principle of utility subjects everything to the 
two motives. 

Utility is an abstract term. It expresses the property or te 
dency of a thing to prevent some evil or to procure some goo 
vil is pain, or the cause of pain. Good is pleasure, or the cau: 
of pleasure. That which is conformable to the utility, or th 
interest of an individual, is what tends to augment the total su: 
of his happiness. That which is conformable to the utility, or tl 
interest of a community, is what tends to augment the total su 
of the happiness of the individuals that compose it. 

A principle is a first idea, which is made the beginning | 
basis of a system of reasonings. To illustrate it by a sensib 
image, it is a fixed point to which the first link of a chain 
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M attached. Sucha principle must be clearly evident -—to illustrate 
ie to explain it must secure its acknowledgment. Such are the 
/ axioms of mathematics ; they are not proved directly ; it is enough 
)to show that they cannot be rejected without falling into 
| absurdity. 

‘The logie of utility consists in setting out, in all the operations 
" of the judgment, from the calculation or comparison of pains and 
" pleasures, and in not allowing the interference of any other idea. 

I am a partisan of the principle of utility when I measure my 
approbation or disapprobation of a public or private act by its 
| tendency to produce pleasure or pain; when I employ the words 
qust, unjust, moral, immoral, good, bad, simply as collective terms 
including the ideas of certain pains or pleasures ; it being always 
understood that I use the words pain and pleasure in their ordi- 
nary signification, without inventing any arbitrary definition for 
the sake of excluding certain pleasures or denying the existence 
of certain pains. In this matter we want no refinement, no 
metaphysics. It is not necessary to consult Plato, nor Aristotle. 
Pain and pleasure are what everybody feels to be such—the pea- 

nt and the prince, the unlearned as well as the philosopher. 

He who adopts the principle of utility, esteems virtue to be a 
good only on account of the pleasures which result from it; he 
regards vice as an evil only because of the pains which it pro- 
duces. Moral good is good only by its tendency to produce phy- 
sical good. Moral evil is ev:/ only by its tendency to produce 
physical evil; but when I say physical, I mean the pains and 
pleasures of the soul as well as the pains and pleasures of sense. 
‘I have in view man, such as he is, in his actual constitution. 

If the partisan of the principle of utility finds in the common 
list of virtues an action from which there results more pain than 
pleasure, he does not hesitate to regard that pretended virtue as 
a vice; he will not suffer himself to be imposed upon by the 
general error; he will not lightly believe in the policy of employ- 
ing false virtues to maintain the true. 
| If he finds in the common list of offences some indifferent 

action, some innocent pleasure, he will not hesitate to transport 
B2 
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this pretended offence into the class of lawful actions; he will 
pity the pretended criminals, and will reserve his indignation for 
their persecutors. 


CHAPTER II. 


The Ascetic Principle.* 


Tus principle is exactly the rival, the antagonist of that which 
we have just been examining. Those who follow it have a horror 
of pleasures. Everything which gratifies the senses, in their 
view, 1s odious and criminal. They found morality upon priva- 
tions, and virtue upon the renouncement of one’s self. In one 
word, the reverse of the partisans of utility, they approve every- 
thing which tends to diminish enjoyment, they blame everything 
which tends to augment it. 

This principle has been more or less followed by two classes of 
men, who in other respects have scarce any resemblance, and who 
even affect a mutual contempt. The one class are philosophers, 
the other, devotees. The ascetic philosophers, animated by the 
hope of applause, have flattered themselves with the idea of seem- 
ing to rise above humanity, by despising vulgar pleasures. They 
expect to be paid in reputation and in glory, for all the sacrifices 
which they seem to make to the severity of their maxims. The 
ascetic devotees are foolish people, tormented by vain terrors, 
Man, in their eyes, is but a degenerate being, who ought to punish 
himself without ceasing for the crime of being born, and never to 
turn off his thoughts from that gulf of eternal misery which is 
ready to open beneath his feet. Still, the martyrs to these absurd 
opinions have, like all others, a fund of hope. Independent of 
the worldly pleasures attached to the reputation of sanctity, these 
atrabilious pietists flatter themselves that every instant of volun- 
tary pain here below will procure them an age of happiness in 


* Ascetic, by its etymology, signifies one who ewercises. It was ap- 
plied to the monks, to indicate their favourite practices of devotion and 
penitence. 
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another life, Thus, even the ascetic principle reposes upon some 
false idea of utility. It acquired its ascendancy only through 
mistake.* 

The devotees have carried the ascetic principle much further 
than the philosophers. The philosophical party has confined 
itself to censuring pleasures; the religious sects have turned the 
infliction of pain into a duty. The stoics said that pain was not 
an evil; the Jansenists maintained that it was actually a good. 
The philosophical party never reproved pleasures in the mass, but 
only those which it called gross and sensual, while it exalted the 
pleasures of sentiment and the understanding. It was rather a 
preference for the one class, than a total exclusion of the other. 
Always despised or disparaged under its true name, pleasure 
was received and applauded when it took the titles of honour, 
glory, reputation, decorum, or self-esteem. 

Not to be accused of exaggerating the absurdity of the ascetics, 
I shall mention the least unreasonable origin which can be assigned 

to their system, 

_ It was early perceived that the attraction of pleasure might 
seduce into pernicious acts; that is, acts of which the good was 
not equivalent to the evil. To forbid these pleasures, in consi- 
deration of their bad effects, is the object of sound morals and 
good laws. But the ascetics have made a mistake, for they have 
attacked pleasure itself; they have condemned it in general ; 
they have made it the object of a universal prohibition, the sign 
of a reprobate nature; and it is only out of regard for human 
weakness that they have had the indulgence to grant some parti- 
cular exemptions. 


* This mistake consists in representing the Deity in words, as a being 
of infinite benevolence, yet ascribing to him prohibitions and threats 
which are the attributes of an implacable being, who uses his power only 
to satisfy his malevolence. 

We might ask these ascetic theologians what life is good for, if not for 
_ the pleasures it procures us P—and what pledge we have for the good- 
ness of God in another life, if he has forbidden the enjoyment of this ? 
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CHAPTER III. 
Secrion I. 


The Arbitrary Principle; or the Principle of Sympathy and 
Antipathy. 

Turs principle consists in approving or blaming by sentiment, 
without giving any other reason for the decision except the deci- 
sion itself. J love, I hate; such is the pivot on which this prin- 
ciple turns. An action is judged to be good or bad, not because 
it is conformable, or the contrary, to the interest of those whom” 
it affects, but because it pleases or displeases him who judges. 
He pronounces sovereignly; he admits no appeal; he does not 
think himself obliged to justify his opinion by any consideration 
relative to the good of society. ‘‘It is my interior persuasion ; 
it is my intimate conviction; I feel it; sentiment consults no- 
body ; the worse for him who does not agree with me—he is not 
aman, he is a monster in human shape.”’ Such is the despotic 
tone of these decisions. 

But, it may be asked, are there men so unreasonable as to dic- 
tate their particular sentiments as laws, and to arrogate to them- 
selves the privilege of infallibility ? What you call the principle 
of sympathy and antipathy is not a principle of reasoning; it is 
rather the negation, the annihilation of all principle. A true 


| anarchy of ideas results from it; since every man haying an 
| equal right to give js sentiments as a universal rule, there will 
| no longer be any common measure, no ultimate tribunal to which 


we can appeal. 

Without doubt the absurdity of this principle is sufficiently 
manifest. No man, therefore, is bold enough to say openly, ‘I 
wish you to think as I do, without giving me the trouble to 
reason with you.” Every one would revolt against a pretension 
so absurd. Therefore, recourse is had to diverse inventions of 
disguise. Despotism is veiled under some ingenious phrase. Of 
this the greater part of philosophical systems are a proof. 

Oue man tells you that he has in himself something which has 
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been given him to teach what is good and what is evil; and this 
he calls either his conscience or his moral sense. Then, working 
at his ease, he decides such a thing to be good, such another to 
be bad. Why? Because my moral sense tells me so; because | 
my conscience approves or disapproves it. ) 

Another comes and the phrase changes. It is no longer the 
moral sense,—it is common sense which tells him what is good and 
what is bad. This common sense is a sense, he says, which be- 
longs to everybody ; but then he takes good care in speaking of 
everybody to make no account of those who do not think as he does. 

Another tells you that this moral sense and this common sense 
are but dreams; that the understanding determines what is good 
and what is bad. His understanding tells him so and so; all 
good and wise men have just such an understanding as he has. 
_ As to those who do not think in the same way, it is a clear proof 
that their understandings are defective or corrupt. 

Another tells you that he has an eternal and immutable rule of 
| right, which rule commands this and forbids that ; then he retails 
to you his own particular sentiments, which you are obliged to 
receive as so many branches of the eternal rule of right. 

You hear a multitude of professors, of jurists, of magis*rates, 
of philosophers, who make the Jaw of nature echo in your ears. 
| They all dispute, it is true, upon every point of their system; 
“but no matter—each one proceeds with the same confident intre- 
| pidity, and utters his opinions as so many chapters of the law of 
nature. The phrase is sometimes modified, and we find in its 
| place, natural right, natural equity, the rights of man, &e. 

One philosopher undertakes to build a moral system upon what 
he calls truth ; according to him, the only evil in the world is 
lying. If you kill your father, you commit a crime, because it 
_is a particular fashion of saying that he is not your father. Every- 
thing which this philosopher does not like, he disapproves under 
the pretext that it is a sort of falsehood—since it amounts to 
asserting that we ought to do what ought not to be done. 

The most candid of these despots are those who say openly, 
“T am one of the elect; and God takes care to enlighten the elect 
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as to what is good and what is evil. He reveals himself to me 
and speaks by my mouth. All you who are in doubt, come and © 
receive the oracles of God.”’ ; 

All these systems, and many more, are at bottom only the 
arbitrary principle, the principle of sympathy and antipathy, | 
masked under different forms of language. The object is, to | 
make our opinions triumph without the trouble of comparing 
them with the opinions of other people. These pretended prin- 
ciples are but the pretext and the support of despotism,—at 
least of that despotism of disposition which has but too much 
inclination to develop itself in practice whenever it can do so 
with impunity. The result is, that with the purest intentions 
a man torments himself, and becomes the scourge of his fellows. 
If he is of a melancholy disposition, he falls into a sullen taci- 
turnity, and bitterly deplores the folly and the depravity of man. 
If he is of an irascible temper, he declaims furiously against 
all who do not think as he does. He becomes one of those 
ardent persecutors who do evil in the spirit of holiness; who 
blow the fires of fanaticism with that mischievous activity which 
the persuasion of duty always gives; and who brand with the 
reproach of perversity or of bad faith all who do not blindly adopt 
the opinions which they hold sacred. 

However, it is essential to observe that the principle of sym- 
pathy and antipathy must often coincide with the prinezle of 
utility. To love what benefits us, to hate what hurts us, is a 
universal principle of the human heart. It thus happens that, 
from one end of the world to the other, acts beneficent or 
hurtful are regarded with the same sentiments of approbation 
or dislike. Morality and jurisprudence, led by this kind of 
instinct, have often reached the great end of utility without 
having a clear idea of it. But these sympathies and these anti- 
pathies are not a sure and invariable guide. Let a man refer 
his happiness or his misery to an imaginary cause, and he 
becomes subject to unfounded. loves and unreasonable hates. 
Superstition, charlatanism, the spirit of sect and party, repose 
almost entirely upon blind sympathies and blind antipathies. 
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Incidents the most frivolous,—a difference in fashion, a slight 
diversity of opinion, a variety in taste, are enough to present a 
man to the eyes of another under the aspect of an enemy. 
What is history, but a collection of the absurdest animosities, 
the most useless persecutions? A prince conceives an antipathy 
against certain men who use some indifferent expressions; he 
calls them Arians, Protestants, Socinians, Deists. He builds 
scaffolds ; the ministers of the altar array the executioners; 
the day on which the heretics perish in the flames is celebrated 
as a national festival. In Russia a civil war was undertaken 
to settle a long controversy as to the number of fingers which 
ought to be used in making the sign of the cross. The citizens 
of Rome and Constantinople were divided into implacable fac- 
tions about players, charioteers, and gladiators; and to give 
importance to such shameful quarrels, it was pretended that the 
success of the greens or of the blues presaged abundance or famine, 
victories or reverses to the empire. 

Antipathy may sometimes be found in unison with the prin- 
ciple of utility ; but even then it is not a good basis of action. 
When a person through resentment prosecutes a robber befure 
the tribunals, the action is certainly good, but the motive is 
dangerous. If it sometimes produces good actions, more often 
its fruits are fatal. The sole basis of action always surely good 
is the consideration of utility. Good is often done from other 
motives ; it is never constantly done except from that considera- 
tion alone. Sympathy and antipathy must be subjected to it, to 
prevent them from becoming hurtful; but the principle of utility 
is its own regulator; it admits no other; and it is impossible to 
give that principle too great extension. 

To sum up ;—the ascetic principle attacks utility in front. The 
principle of sympathy neither rejects it nor admits it; it pays no 
attention to it; it floats at hazard between good and evil. The 
ascetic principle is so unreasonable, that its most senseless fol- 
lowers have never attempted to carry it out. The pmnciple of 
sympathy and antipathy does not prevent its partisans from hav- 
ing recourse to the principle of utility. This last alone neither 


a 
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asks nor admits any exception. Qui non sub me contra me; that 
which is not under me is against me; suchisitsmotto. Accord- 
ing to this principle, to legislate is an affair of observation and 
calculation; according to the ascetics, it is an affair of fanaticism; 
according to the principle of sympathy and antipathy, it is a 
matter of humour, of imagination, of taste. The first method is 
adapted to philosophers; the second to monks; the third is the 
favourite of wits, of ordinary moralists, of men of the world, of 
the multitude. 


Section II. 
Causes of Antupathy. 


Antipathy exercises so powerful an influence over morals and 
legislation, that it is important to investigate the principles which 
give birth to it. 

First Cavse.— Repugnance of Sense.—Nothing is more common 
than the transition from a physical to a moral antipathy, espe- 
cially with feeble minds. A multitude of innocent animals suffer 
a continual persecution, because they have the misfortune to be 
thought ugly. Everything unusual has the power of exciting in 
us a sentiment of disgust and hatred. What is called a monster 
is only a being which differs a little from others of its kind. 
Hermaphrodites, whose sex is undetermined, are regarded with 
a sort of horror, only because they are rare. 


Srconp Cause.— Wounded Pride.—He who does not adopt my | 


opinion, indirectly declares that he has but little respect for my 
knowledge upon the point in dispute. Such a declaration offends 
my self-love, and shows me an adversary in this man, who not 
only testifies a degree of contempt for me, but who will propa- 
gate that contempt in proportion as his opinion triumphs over 
mine. 

Turrp Cavse.—Power controlled—Even when our vanity does 
not suffer, we perceive by the difference of tastes, by the resistance 
of opinions, by the shock of interests, that our power is limited, 
that our dominion, which we desire to extend everywhere, is 
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bounded on every side. This compulsive feeling of our own 
-weakness is a secret pain, a germ of discontent against 
others. 

Founta Cause.—Oonfidence in the future weakened or destroyed. 
'—We love to believe that men are such as we imagine our hap- 
piness requires them to be. Every act on their part which tends 
to diminish our confidence in them, cannot but give us a secret 
‘disgust. An example of falsehood makes us see that we cannot 
always rely upon what they say, or what they promise; an 
example of absurdity inspires a general doubt as to their reason, 
}and consequently as to their conduct. An act of caprice, or of 
levity, makes us conclude that we cannot rely on their affections. 

Fiera Cause.—The desire of unanimity.—Unanimity pleases 
us. This harmony of sentiment is the only pledge we can have, 
apart from our own reason, of the truth of our opinions, and of 
the utility of the actions founded upon those opinions. Besides, 
we love to dwell upon subjects to our taste; it is a source of 
agreeable recollections and of pleasing hopes. The conversation 
of persons whose taste conforms to ours, augments this fund of 
pleasure, by fixing our attention upon agreeable objects, and pre- 
senting them to us under new points of view. 

Srxrx Cavuse.—Lnvy.—He who enjoys himself without doing 
harm to anybody, ought not, it would seem, to have enemies. 
Yet it may be said that his enjoyment impoverishes those who 
do not partake it. 

It is a common observation, that envy acts with most 
force against recent advantages, while it spares older ones. 
Thus it is, that the word upstart always has an injurious accep- 
tation. It expresses a new success; envy adds, as accessory 
‘ideas, humbling recollections and a feigned contempt. 

Envy makes ascetics. The differences of age, of wealth, of 
circumstances, prevent all men from having equal enjoyments; 
but the severity of privation can reduce all to the same level. 
Envy inclines us towards rigid speculations in morals, as a 
means of reducing the amount of pleasures. It has been said,— 
and with reason,—that a man who should be born with an organ 
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of pleasure, which the rest of us do not possess, would be pur- 
sued as a monster. 

Such is the origin of antipathy ; such is the collection of sen- 
timents of which it is composed. To moderate its violence, let 
us recollect that there is no such thing as a perfect conformity 
even between two individuals; that if we yield to this unso- 
ciable sentiment, it will always go on increasing, and will con- 
tract more and more the circle of our good-will and of our plea- 
sures ; that, in general, our antipathies re-act against ourselves ; 
that it is in our power to enfeeble, and even to extinguish them, 
by banishing from our minds the ideas of those objects by which 
they are excited. Fortunately, the causes of sympathy are con- 
stant and natural, while the causes of antipathy arc accidental 
and transitory. 

Moral writers may be arranged in two classes; those who 
labour to extirpate the venomous plants of antipathy; and those 
who seek to propagate them. The first class are apt to be calum- 
niated; the others gain respect and popularity, because, under 
the specious veil of morals, they are in the service of vengeance 
and of envy. The books which attain the most speedy celebrity, 
are those which the demon of antipathy has dictated, such as 
libels, works of party, satirical memoirs, &c.  Telemachus 
did not owe its brilliant success to its morality, or to the charm 
of its style; but to the general opinion that it contained a satire 
upon Louis XIV. and his Court. When Hume, in his History, 
wished to calm the spirit of party, and to treat the passions like 
a chemist who analyzes poisons, the mob of readers rose up 
against him; they did not like to see it proved that men were 
rather ignorant than wicked, and that past ages, always extolled 
to depreciate the present, had been far more fertile in misfortunes 
and crimes. 

Fortunate for himself, fortunate is the writer who can give 
himself up to these two false principles; to him belong the field 
of eloquence, the employment.of figures, the vehemence of style. 
exaggeration of expressions, and all the vulgar vocabulary of the 
passions. All his opinions are dogmas, eternal, immutable truths, 
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as immoveable as God and nature. As a writer, he exercises 
the power of a despot, and proscribes those who do agree with 
him. 

The partisan of the principle of utility is in a position by no 
means so favourable toeloquence. His means are as different as 
his object. He can neither dogmatize, dazzle, nor astonish. He 
is obliged to define all his terms, and always to employ the same 
word in the same sense. He consumes a long time in getting 
ready, in making sure of his foundation, in preparing his instru- 
ments; and he has everything to fear from that impatience which 
grows weary with preliminaries, and which wishes to arrive in a 
moment at great results. However, this slow and cautious 
advance is the only one which leads to the end desired; for if 
the power of spreading truth among the multitude belongs to 
eloquence, the power of discovering it appertains only te 
analysis. 


CHAPTER IV. 

Operation of these principles upon Legislation. 
Tue principle of utility has never yet been well developed, nor 
well followed out by any legislator ; but, as we have already 
mentioned, it has penetrated from time to time into laws, from 
_ its occasional alliance with the principles of sympathy and anti- 
pathy. The general ideas of vice and virtue, founded upon a 
confused perception of good and evil, have been sufficiently uni- 
form in every essential point ; and the early laws, without which 
no society can exist, have been made in conformity with these 
popular ideas, 

The ascetic principle, though embraced with warmth by its 
partisans in their private conduct, has never had much direct 
influence upon the operations of government. On the contrary, 
every government has had for its system and its object the acqui- 
sition of strength and prosperity. The rulers of states have never 
made evil an end; they kave been seduced into it by false views 
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of greatness and power, or by private passions which have resulte 

in public evils. The system adopted at Sparta—a disciplin 

which well entitles that community to be called a convent o 
warriors—in relation to the circumstances of that state, wai 
necessary to its preservation, or, at least, was esteemed so by it 
legislator; and under that aspect, was conformable to the prin 
ciple of utility. Many Christian states have permitted the estab 
lishment of monastic orders; but the vows are supposed to b 

voluntary. To torment one’s self was esteemed a work of merit } 
to torment another against his will has been always regarded a: 
a crime. St. Louis wore sackcloth, but he obliged none of hi 
subjects to wear it. 

The principle which has exercised the greatest influence upo 
governments, is that of sympathy and antipathy. In fact, we 
must refer to that principle all those specious objects which 
governments pursue, without having the general good for a single 
and imdependent aim; such as good morals, equality, liberty, 
justice, power, commerce, religion; objects respectable in them- 
selves, and which ought to enter into the views of the legislator ; 
but which too often lead him astray, because he regards them as 
ends, not as means. He substitutes them for public happiness, 
instead of making them subordinate to it. 

Thus, a government, entirely occupied with wealth and com- 
merce, looks upon society as a workshop, regards men only as 
productive machines, and cares little how much it torments them, 
provided it makes them rich. The customs, the exchanges, the 
stocks, absorb all its thoughts. It looks with indifference upon 
a multitude of evils which it might easily cure. It wishes only 
for a great production of the means of enjoyment, while it is con- 
stantly putting new obstacles in the way of enjoying. 

Other governments esteem power and glory as the sole means 
of public good. Full of disdain for those states which are able 
to be happy in a peaceful security, they must have intrigues, 
negotiations, wars and conquests. They do not consider of what 
misfortunes this glory is composed, and how many victims these 
bloody triumphs require. The éclat of victory, the acquisition 
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of a province, conceal from them the desolation of their country, 
_ and make them mistake the true end of government. 

Many persons do not inquire if a state be well administered ; 
_ if the laws protect property and persons; if the people are happy. 
- What they require, without giving attention to anything else, is 
political liberty—that is, the most equal distribution which can 
be imagined of political power. Wherever they do not see the 
form of government to which they are attached, they see nothing 


| but slaves; and if these pretended slaves are well satisfied with 


their condition, if they do not desire to change it, they despise 
and insult them. In their fanaticism they are always ready to 
stake all the happiness of a nation upon a civil war, for the sake 
of transporting power into the hands of those whom an invin- 
 cible ignorance will not permit to use it, except for their own 
destruetion. 

These are examples of some of the phantasies which are sub- 
stituted in politics, instead of the true search after happiness. 
They do not grow out of an opposition to happiness; they are the 
fruits of inadvertence or mistake. A small part of the plan of 
utility is seized upon; an exclusive attachment is evinced for 
that small part; in the pursuit of some particular branch of the 
public good, the general happiness is disregarded ; it is forgotten 
that all these particular objects have only a relative value, and 
that happiness alone has a value which is intrinsic. 


CHAPTER V. 
Further Explanations.— Objections answered. 


Some trifling objections, some little verbal difficulties, may be 
raised against the principle of utility; but no real or distinct 
objection can be opposed to it. In fact, how can it be contested 
except by reasons taken from itself? To say that it isa dangerous 
principle, is to say that it would be contrary to utility to consult 
utility. 

The difficulty upon this question grows out of a kina of per- 
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version of language. It has been customary to speak of v¢rtue in 
opposition to utility. Virtue is described as the sacrifice of our 
interest to our duties. 

To convey clear ideas upon this subject, it should be explained, 
that there are interests of different orders, and that different 
interests, in certain circumstances, are incompatible. Virtue is 
the sacrifice of a less interest to a greater, of a momentary to a 
durable, of a doubtful to a certain interest. Every idea of virtue 
not derived from this wotion, is as obscure in conception as it is 
precarious in motive. 

Those who, for the sake of accommodation, are willing to dis- 
tinguish between politics and morals, to assign utility as the 
principle of the one, and justice as the foundation of the other, 
announce nothing but confused ideas. The only difference 
between politics and morals is, that one directs the operations of 
governments, and the other the actions of individuals; but their 
object is common; it is happiness. That which is politically 
good cannot be morally bad, unless we suppose that the rules of | 
arithmetic, true for large numbers, are false for small ones. 

While we imagine that we follow the principle of utility, we 
may nevertheless do evil. A feeble and narrow soul deceives 
itself by taking into consideration but asmall part of evil or of good. | 
An ardent disposition deceives itself by giving an extreme im- | 
portance to a particular good, by which all consecutive evils are 
concealed from its sight That which constitutes a bad man, is 
the habit of pleasures injurious to others; but this very habit 
supposes the absence of many kinds of pleasure. One ought not 
to hold utility responsible for mistakes contrary to its nature, and 
which it alone is able to rectify. If aman calculates badly, it is 
not arithmetic which is in fault; it is himself. If the charges | 
which are alleged against Machiavel are well founded, his errors 
did not spring from having consulted the principle of utility, but | 
from having applied it badly. This fact, the author of the Antz-| 
Machiavel has clearly perceived. He refutes the Prince by 
making it appear that its maxims are fatal; and that bad faith is 
bad policy. 
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Those who, from reading Cicero’s Offices and the Platome 

moralists, have a confused notion of the useful as opposed to the 
| honest, often quote that observation of Aristides upon the scheme 
| which Themistocles was unwilling to disclose, except to him alone. 
‘The project of Themistocles is very advantageous,” said Aristides 
' to the assembled people, ‘‘ but it is very unjust.’ Here seems to 
be a decided opposition between the useful and the just. Not so. 
It is only a comparison of good and evil. Unjust is a term 
which presents the collective idea of all those evils which result 
from a situation in which men can no longer trust one another. 
Aristides might have said, ‘“‘ The project of Themistocles would be 
useful for a moment, but injurious for ages; what it would give 
_is nothing in comparison with what it would take away.’’* 
It is sometimes said that the principle of utility is only a 
_ revival of epicureanism. The ravages which that doctrine made 
in morals are well known. It was adopted by the most corrupt 
of men. 

It is true that Epicurus alone of all the ancients had the merit 
of having known the true source of morals; but to suppose that 
his doctrine leads to the consequences that have been imputed to 
| it, is to suppose that happiness may become the enemy of happi- 
| ness. Sic presentibus utaris voluptatibus, ut futuris non noceas, 
| —So use present pleasures as not to lessen those which are to 
} come. In this sentiment Seneca coincides with Epicurus; and 
what more can morality desire than the retrenchment of every 
pleasure injurious to one’s self or to others? Now this is the 
| yery principle of utility. 

But, it is again objected, every one makes himself the judge 
‘of his own utility, and upon this system every obligation will 
‘lose its force the moment people cease to see their interest in 

regarding it. 
| * This anecdote is not worth being cited except to clear up the sense 
|,of words. Its falsity has been proved. See Mitford’s History of 
\| Greece. Plutarch wished to compliment the Athenians; but he would 
_have been much embarrassed to reconcile the greater part of their history 

with this noble sentiment. 


a 
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Every one makes himself the judge of his own utility; such 
is the fact, and such it ought to be; otherwise man would not 
be a rational agent. He who is not a judge of what is agreeable 
to him, is less than a child; he is an idiot. The obligation 
which binds men to their engagements is nothing but the percep- 
tion of a superior interest, which prevails over an inferior inte- 
rest. A man is bound not only by the particular utility of such 
or such an engagement; but when the engagement becomes 
onerous to one of the parties, he is still bound by the general 
utility of engagements: by the confidence in his word which 
every sensible man wishes to inspire, in order that he may be 
considered a man of truth, and enjoy the advantages incident to 
the reputation of probity. It is not the engagementitself which 
constitutes the obligation; for some engagements are void, and 
some are unlawful. Why? Because they are esteemed inju- 
rious. It is, then, the utility of a contract which gives force 
to it. 

It is easy to reduce to a calculation of good and of evil all the 
acts of the most exalted virtue ; and virtue is neither degraded 
nor weakened by being represented as an effect of reason, and 
being explained in a simple and intelligible manner. 

If we refuse to acknowledge the principle of utility, we fall 
into a complete circle of sophistry. I ought to keep my promise, 
Why? Because my conscience bids me do it. How do you 
know that your conscience bids you do it? Because I hav 
an interior feeling to that effect. Why ought you to obey yo 
conscience? Because God is the author of my nature, and to 
obey my conscience is to obey God. Why ought you to obe 
God? Because it is my first duty. How do you know that! 
My conscience tells me so, &c., &c. We can never get out of 
this circle, which presently becomes the source of obstinate an 
inveterate error. For if we judge of everything by feeling, ther 
is no means left to distinguish the dictates of an enlightened con 
science from those of a blinded one. All persecutors will hav 
the same pretence ; all fanatics the same right. 

If you desire to reject the principle of utility because it ma 
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} be ill applied, what is there to put in its place? Where is the 
rule which cannot be abused? Where is this infallible guide? 

Will you substitute for it some despotic principle, which 
orders men, like passive slaves, to act so and so, without knowing 
why? 

Will you substitute for it some fluctuating and capricious 

principle, founded only upon your own intimate and particular 
feelings ? 
_ If so, what motives will you hold out to induce people te 
follow you? Shall these motives be independent of interest? 
In that case, if people do not agree with you, how will you 
‘reason with them,—how bring them to terms? Whither will 
| you cite all the sects, all the systems, all the contradictions that 
cover the world, if not to the tribunal of a common interest ? 

The most obstinate opposers of the principle of utility are those 
who take their stand upon what they call the religious prinerple. 
| They profess to take the will of God for the only rule of good 
# and evil. It is the only rule, they say, which has all the requi- 
| site characters; which is infallible, universal, sovereign, and so 
jon. I answer that the religious principle is not a distinct prin- 
| ciple by itself; it is only a particular form of one or the other of 
| those above described. Unless God explains himself to each 
individual by immediate acts and particular revelations, what is 
j called his will can only be what we presume to be such. How 
| does a man presume the will of God? From his own. Now 
_his particular will is always directed by one of the three prin- 
‘ciples above described. How do you know that God forbids 
‘such and such a thing? ‘‘ Because it would be prejudicial to 
the happiness of mankind,’’ answers the partisan of utility. 
1 “ Because it includes a gross and sensual pleasure,” says the 
ascetic. ‘‘ Because it wounds the conscience, is contrary to 
‘natural sentiments, and ought to be detested without stopping to 
“examine it,””—such is the language of antipathy. 

But revelation, it will be said, is the direct expression of the 
will of God. There is nothing left to be questioned or disputed. 
Here is a guide far preferable to human reason. 


c2 
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I do not answer indirectly that revelation is not universal ; 
that even among Christian nations there are many persons wha 
do not admit it; and that in morals and politics, some principle 
of reasoning is necessary, which is common to all men. But I 
reply that revelation is not a system of politics nor of morals; 
that all its precepts need to be explained, modified, and limited, 
one by the other; that, taken in a literal sense, they would over- 
turn the world, annihilate self-defence, industry, commerce, 
reciprocal attachments; and that ecclesiastical history is an in- 
contestable proof of the frightful evils which have resulted from 
religious maxims badly understood. 

What a difference between the Protestant and Catholic theolo- 
gians—between the moderns and the ancients! The gospel 
morality of Paley is not the gospel morality of Nicole. That of 
the Jansenists was not that of the Jesuits. 

The interpreters of Scripture may be divided into three classes, 
The first class have the principle of utility for their rule of 
criticism; the second class are ascetics; the third class follows 
the mixed impressions of sympathy and antipathy. The first, 
far from excluding pleasure, quote it as a proof of the poodnely 
of God. The ascetics are its mortal enemies; if they ever pe 
it, it is not for itself, but only in view of some certain necess 
end. The last approve it, or condemn it, according to thei 
fancy, without being guided by the consideration of consequences, 
It seems, then, that revelation is not a principle by itself; f r 
nothing can be properly called a principle except that which 
needs no proof, and which serves to prove everything else. 


CHAPTER VI. 
The different kinds of Pleasures and Pains. 


WE experience without cessation a variety of sensations which 
do not interest us, and which glide by without fixing our atten; 
tion. Thus, the greater part of the objects which are familiar 
to us no longer produce a sensation sufficiently vivid to cause 
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Weither pain or pleasure. These names cannot be given except to 

sensations which attract our attention; which make themselves 
noticeable in the crowd; and of which we desire the continuance 
or the end. These pleasurable perceptions are either simple or 


he cause which excites them. We are led to consider all the 
pleasures which are produced by the action of the same cause as 
"a single pleasure. Thus a theatrical show which gratifies many 
‘Sof our senses at the same time by the beauty of decoration: 
music, company, dresses, and the action of performers, constitutes 
‘a complex pleasure. 

It has cost a great labour of analysis to prepare a complete 
catalogue of the simple pleasures and pains. This catalogue has 
a dryness which will repulse many readers, for it is not the work 
of a writer of romance, who only seeks to please and move; it is 
a bill of particulars, it is the inventory of our sensations. 


Section I, 
Simple Pleasures. 


} Ist. Pleasures of Sense.—Those which can be immediately 
referred to our organs independently of all associations, viz., the 
pleasures of taste, of smell, of sight, of hearing, of touch, especially 
f the blessing of health, that happy flow of spirits, that perception 
‘of an easy and unburdensome existence, which cannot be referred 
to any of the senses in particular, but which appertains to all the 
‘yital functions ; finally, the pleasures of novelty, those which we 
experience when new objects are applied to our senses. They do 
not form a separate class, but they play so conspicuous a part, 
| that it is necessary tc mention them expressly. 
znd. Pleasures of Riches—meaning thereby that kind of pleasure 
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which we derive from the possession of a thing, which is amean 
of enjoyment or security,—a pleasure which is most lively at thi 
moment of acquisition. 

8rd. Pleasures of Address ——Those which result from som: 
difficulty overcome, from some relative perfection in the handlin; 
and employ of the instruments which aid in the attainment o 
pleasure or utility. A person whe touches a harpsichord, fo: 
example, experiences a pleasure perfectly distinct from that o 
hearing the same piece of music executed by another. 

4th. Pleasures of Friendship—Those which accompany tht 
persuasion of possessing the good will of such and such indi. 
viduals, and the right of expecting from them, in consequence, 
spontaneous and gratuitous services. 

5th. Pleasures of a good Reputation—Those which accompany 
the possession or acquisition of the esteem and good will of the 
people about us, the persons with whom we may have relations 
or common interests; and as a fruit of this disposition on then 
part, the right of expecting their voluntary and gratuitous ser- 
vices, should we happen to need them. 

6th. Pleasures of Power.—Those which a man experiences who 
perceives in himself the means of disposing others to serve him 
through their hopes or their fears; that is, by the fear of some 
evil, or the hope of some good which he can do them. 

7th. Pleasures of Piety—Those which accompany the per- 
suasion of acquiring or possessing the favour of God; and the 
power, in consequence, of expecting particular favours from him, 
either in this life or in another. 

8th. Pleasures of Benevolence.—Pleasures which we are sensible 
of tasting, when we contemplate the happiness of those who love 
us. They may also be called pleasures of sympathy or pleasures 
of the social affections. Their force is more or less expansive. 
They have the power of concentrating themselves into a narrow 
circle, or of spreading over entire humanity. Benevolence extends 
itself to animals of which we love the species or individuals; the 
signs of their happiness affect us agreeably. 

9th. Pleasures of Malevolence.—They result from the sight or 
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qyhe thought of pain endured by those beings who do not love us, 
wwhether men or animals. They may also be called pleasures of 
lhe trascible passions, of antipathy, or of the anti-social affections. 
10th. When we apply our mental faculties to the acquisition 
f new ideas, and discover, or think we discover, interesting 
ths in the moral or physical sciences, the pleasure which we 
«pXperience may be called the pleasure of knowledge. The trans- 
port of joy which Archimedes felt at the solution of a difficult 
sroblem, is easily understood by all those who have applied 
yhemselves to abstract studies. 
11th. When we have tasted such or such a pleasure, and in 


wircumstances. These are the pleasures of memory. They are as 
lraried as the recollections in which they originate. 
_ 12th. But sometimes memory suggests certain pleasures, which 
wwe arrange in a different order, according to our desires; and to 
»|which we join the most agreeable circumstances we have noticed, 
fither in our own life or in that of others. These are pleasures 
‘ of the imagination. The painter who copies after nature, repre- 
#sents the operations of memory ; he who selects groups here and 
Ithere, and arranges them to suit himself, represents the workings 
of the imagination. New ideas in the arts and sciences, and all 


| 18th. The idea of a future pleasure, joined to the expectation 
Jjof presently enjoying it, constitutes the pleasure of hope. 
14th. Pleasures of Association An object may be unable to 
give any pleasure in itself; but if it is connected in the mind 
with some other object which is agreeable, it participates in the 
charm of that object. Thus the different incidents of a game of 
Achance, when we play for nothing, derive their interest from an 
Jassociation with the pleasure of gaining. 
15th. Lastly, there are pleasures founded upon pains. When 
one has suffered, the cessation or diminution of the pain is itself 


a pleasure, and often a very lively one. These may be called 
pleasures of relief, or of deliverance. They are as various a8 our 
pains. 

Such are the materials of all our enjoyments. They unite, 
combine, and modify each other in a thousand ways, so that it 
requires some little attention and experience to discover, in a 
complex pleasure, all the simple pleasures which are its 
elements. 

The delight which a country landscape gives, is composed of © : 
different pleasures—pleasures of the senses, of the imagination, — 
and of sympathy. The variety of objects and their various” 
colours, the flowers, the trees, the intermixture of light and 
shade, gratify the sight; the ear is soothed by the song of birds, © i 
the murmur of spate and the gentle rustling which the wind 
makes among the leaves; the air, embalmed with the perfume of — ; 
fresh vegetation, wafts agreeable odours; while its elastic purity — 
makes the circulation more rapid and exercise more agreeable. — 
Imagination and benevolence unite to embellish the scene, by 
presenting ideas of wealth, of abundance, of fertility. The inno-— 
cence and happiness of the birds, the flocks, and the domestic 
animals, furnish an agreeable contrast to the recollection of the 
fatigues and agitations of human life. We transfer to the in- 
habitants of the country all the pleasures with which the novelty 
of these objects inspires us. Finally, a sentiment of gratitude to | 
that eternal Being, whom we regard as the author of all these 
benefits, augments our confidence and our admiration. 
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Section II. 
Simple Pains. 


Ist. Pains of Privation.—These correspond to all the plea- 
sures whose absence excites a sentiment of chagrin. They exist 
in three principal modifications. rst, if we desire a certain 
pleasure, but have more fear of wanting it than hope of obtaining | 
it, the pain that results may be called pain of desire, or of unsatisfied 
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desire. Second, if we have had strong hopes of enjoying the 
pleasure in question, but these hopes have suddenly failed, this 
| privation is a pain of disappointment. Third, if we have enjoyed 
| a good, or, what amounts to the same thing, if we have counted 
' strongly upon its possession, and then lose it, the sentiment 
_ which this loss produces is called regret. That languor of soul 
described by the word ennui is a pain of privation which cannot 
be referred to any particular object, but to the absence of void 
agreeable sensation. 

2nd. Pains of Sense—There are nine kinds: those of hunger 
) and thirst; those of taste, of smell, of touch, produced by the 

' application of substances which excite disagreeable sensations ; 

those of hearing and sight, produced by sounds or images which 
| offend those organs, independently of association; excess of cold 
or heat,—unless these pains ought to be referred to the sense of 
| touch; diseases of all kinds; finally, fatigue, whether of mind 
_ or body, 
_ 8rd. Pains of Mal-address.—Those which are sometimes ex- 
| perienced in fruitless attempts or laborious efforts to apply to 
| their different uses the various kinds of tools or instruments, 
whether of pleasure or pain. 

4th. Pains of Enmity.—Those which a man feels when he 
| believes himself an object of malevolence on the part of certain 
| individuals, and apprehends that he may be exposed in conse- 
quence to experience the practical effects of their hatred. 

5th. Pains of a Bad Reputation.—Those which a man feels 
when he believes himself actually an object of the malevolence or 
_ contempt of the world which surrounds him, or exposed to become 
so. They may also be called pains of dishonour, or pains of the 
_ popular sanction. 
6th. Pains of Piety.—They result from the fear of having 
_ offended the Supreme Being, and of incurring his chastisements, 
either in this life or in the life to come. If they are thought to 
be well founded, they are called religious fears,—if ill founded, 
they are denominated superstitious fears. 
7th. Pains of Benevolence.—These are the pains which we 
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experience at the sight or thought of the suffering whether of © 
men or animals. The emotions of pity make us weep at the 
miseries of others, as well as at our own. They may also be © 
called pains of sympathy, pains of the social affections. 

8th. Pains of Malevolence.—These are the pains we experience 
at reflecting on the happiness of those we hate. They may also 
be called pains of antipathy, pains of the anti-social affections. 

9th, 10th, and 11th. The pains of memory, of the imagination, 
and of fear, are the exact reverse and counterpart of the pleasures 
of corresponding names. 

The labour of preparing this catalogue of pleasures and pains 
is dry, but its utility is great. The whole system of morals, the — 
whole system of legislation, rests upon a single basis, and that 
basis is, the knowledge of pains and pleasures. It is the only 
foundation of clear ideas upon those subjects. When we speak 
of vices and virtues, of actions innocent or criminal, of a system 
remuneratory or penal, what is it that we speak of? Of pains 
and pleasures, and of nothing else. A reason in morals or politics, 
which cannot be translated by the simple words pain or pleasure, 
is an obscure and sophistical reason, from which nothing can be 
concluded. 

You wish, for example, to study the subject of offences,—that 
great object which directs all legislation. This study, at bottom, 
will be nothing but a comparison, a calculation, of pains and plea- 
sures. You consider the ervminality or the evil of certain actions, 
—that is, the pains which result from them to such and such 
individuals; the motive of the delinquent,—that is, the expec- 
tation of pleasure which led him to commit the action in question ; 
the advantage of the offence,—that is, the acquisition of pleasure 
which has resulted from it; the legal punishment which ought to 
be inflicted,—that is, what pain the guilty person ought to 
undergo. It thus appears that the theory of pains and pleasures 
is the sole foundation of all knowledge upon the subject of legis- 
lation. 

The more these two catalogues are examined, the more matter 
for reflection they will be found to contain. 
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It is obvious at once, that pleasures and pains may be divided 
into two classes: pleasures and pains which relate to others ;— 
pleasures and pains purely personal. Those of benevolence and of 
malevolence compose the first class; all the rest belong to the second. 

It is worthy of observation that many kinds of pleasure exist 
| without having corresponding pains. Ist. Pleasures of novelty. 
The sight of new objects is a source of pleasures, while the simple 
® absence of new objects is not felt as a pain. 2nd. Pleasures of 
love. The want of them is not attended with positive pain, 
except when there is disappointment. Some temperaments may 
suffer from this want, but in general continence is in the power 
| of every one, and is very far from being a state of pain. 3rd. 
Pleasures of riches and of acquisitions ; they have no corresponding 
| pains except where there is disappointment. To acquire is always 
agreeable ; simple non-acquisition is not felt asa pain. 4th. It 
is the same with the pleasures of power. Their possession is a 
| good; their mere absence is not an evil; it is only felt as an evil 
| by reason of some particular circumstance, such as privation or 
| disappointment. 


CHAPTER VII. 
Pains and Pleasures considered as Sanctions. 


Tne will cannot be influenced except by motives; but when we 
speak of motives, we speak of pleasures or pains. A being whom 
we could not affect either by painful or pleasurable emotions 
_ would be completely independent of us. 

The pain or pleasure which is attached to a law form what is 
called its sanction. The laws of one state are not laws in another 
because they have no sanction there, no obligatory force. 

Pleasures and pains may be distinguished into four classes: 

Ist. Physical. 
2nd. Moral. 
8rd. Political. 
4th. Religious. 
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Consequently, when we come to consider pains and pleasures — 
under the character of punishments and rewards, attached to 
certain rules of conduct, we may distinguish four sanctions. 

lat. Those pleasures and pains which may be expected in the 
ordinary course of nature, acting by itself, without human inter — 
vention, compose the natural or physical sanction. 

2nd. The pleasures or pains which may be expected from the © 
action of our fellow-men, in virtue of their friendship or hatred, — 
of their esteem or their contempt—in one word, of their spon- 
taneous disposition towards us, compose the moral sanction ; or it 
may be called the popular sanction, sanction of public opinion, — 
sanction of honour, sanction of the pains and pleasures of sympathy. — 

3rd. The pleasures or pains which may be expected from the 
action of the magistrate, in virtue of the laws, compose the polt- . 
tical sanction ; it may also be called the legal sanction. | 

4th. The pleasures or pains which may be expected in virtue | 
of the threats or promises of religion, compose the religious 
sanction. 

A man’s house is destroyed by fire. Is it in consequence ot 
his imprudence ?—It is a pain of the natural sanction. Is it by 
the sentence of a judge ?—It is a pain of the political sanction. 
Is it by the malice of his neighbours ?—It is a pain of the popu- 
larsanction. Isit supposed to be the immediate act of an offended 
Divinity?—In such a case it would be a pain of the religious 
sanction, or, vulgarly speaking, a judgment of God. 

It is evident from this example that the same sort of pains 
belong to all the sanctions. The only difference isin the cireum- 
stances which produce them. 

This classification will be very useful in the course of this work. 
It is an easy and uniform nomenclature, absolutely necessary to 
distinguish and describe the different kinds of moral powers, 
those intellectual levers which constitute the machinery of the 
human heart. 

These four sanctions do not act upon all men in the same 
manner, nor with the same degree of force. They are sometimes 
rivals, sometimes allies, and sometimes enemies. When they 
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agree, they operate with an irresistible power ; when they are in 
opposition, they mutually enfeeble each other; when they are 


rivals, they produce uncertainties and contradictions in the con- 


duct of men. 

Four bodies of laws may be imagined, corresponding to these 
four sanctions. The highest point of perfection would be reached 
if these four codes constituted butone. This perfection, however, 
is as yet far distant, though it may not be impossible to attain it. 
But the legislator ought always to recollect that he can operate 
directly only by means of the political sanction. The three 
others must necessarily be its rivals or its allies, its antagonists or 
its ministers. If he neglects them in hiscalculations, he will be 
deceived in his results; but if he makes them subservient to his 
views, he will gain an immense power. There is no chance of 
uniting them, except under the standard of utility. 

The natural sanction is the only one which always acts; the 
only one which works of itself; the only one which is unchange- 
able in its principal characteristics. It insensibly draws all the 
others to it, corrects their deviations, and produces whatever 
uniformity there is in the sentiments and the judgments of men. 

The popular sanction and the religious sanction are more 
variable, more dependent upon human caprices. Of the two, the 
popular sanction is more equal, more steady, and more constantly 
in accordance with the principle of utility. The force of the 
religious sanction is more unequal, more apt to change with times 
and individuals, more subject to dangerous deviations. It grows 
weak by repose, but revives by opposition. 

In some respects the political sanction has the advantage of 
both. It acts upon all men with a more equal force ; it is clearer 
and more precise in its precepts; it is surer and more exemplary 
in its operations ; finally, it is more susceptible of being carried 
to perfection. Its progress has an immediate influence upon the 
progress of the other two; but it embraces only actions of a cer- 
tain kind; it has not asufficient hold upon the private conduct of 
individuals; it cannot proceed except upon proofs which it is 
often impossible to obtain; and secrecy, force, or stratagem are 
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able to escape it. It thus appears, from considering what each 
of these sanctions can effect, and what they cannot, that neither — 

ought to be rejected, but that all should be employed and directed — 
towards the same end. They are like magnets, of which the 
virtue is destroyed when they are presented to each other by their | 
contrary poles, while their power is doubled when they are united — 
by the poles which correspond. | 

It may be observed, in passing, that the systems which have © 
most divided men have been founded upon an exclusive preference 
given to one or the other of these sanctions. Each has had its \ 
partisans, who have wished to exalt it above the others. Each 
has had its enemies, who have sought to degrade it by showing © 
its weak side, exposing its errors, and developing all the evils — 
which have resulted from it, without making any mention of its — 
good effects. Such is the true theory of all those paradoxes © 
which elevate nature against society, politics against religion, | 
religion against nature and government, and so on. 

Each of these sanctions is susceptible of error, that is to say, of — 
some applications contrary to the principle of utility. But by © 
applying the nomenclature above explained, it is easy to indicate © 
by a single word the seat of the evil. Thus, for example, the 
reproach which after the punishment of a criminal falls upon an ~ 
innocent family is an error of the popular sanction. The offence — 
of usury, that is, of receiving interest above the legal interest, is 
an error of the political sanction. Heresy and magie are errors 
of the religious sanction. Certain sympathies and antipathies are 
errors of the natural sanction. The first germ of mistake exists 
in some single sanction, whence it commonly spreads into the 
others. It is necessary, in all these cases, to discover the origin 
of the evil before we can select or apply the remedy. 
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CHAPTER VIII. 
The measure of Pleasures and Pains. 


Tue sole object of the legislator is to increase pleasures and to 

prevent pains; and for this purpose he ought to be well acquainted 
with their respective values. As pleasures and pains are the 

only instruments which he employs, he ought carefully to study 

} their power. 

} If we examine the value of a pleasure, considered in itself, and 
in relation to a single individual, we shall find that it depends 
upon four circumstances, — 

Ist. ts intensity. 
2nd. [ts duration. 
8rd. Its certainty. 
4th. lts proximity. 
The value of a pain depends upon the same circumstances. 

But it is not enough to examine the value of pleasures and 
pains as if they were isolated and independent. Pains and 
pleasures may have other pains and pleasures as their con- 
‘sequences. Therefore, if we wish to calculate the tendency of an 
act from which there results an immediate pain or pleasure, we 
must take two additional circumstances into the account, viz.— 

5th. Jts productiveness. 
6th. Jts purity. 

A productive pleasure is one which is likely to be followed by 
other pleasures of the same kind. 

A productive pain is one which is likely to be followed by 
other pains of the same kind. 

A pure pleasure is one which is not likely to produce pains. 

A pure pain is one which is not likely to produce pleasures. 

When the calculation is to be made in relation to a coulection 
of individuals, yet another element is necessary, — 

7th. Its extent. 

That is, the number of persons who are likely to find themselves 

affected by this pain or pleasure. 
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When we wish to value an action, we must follow in detail all 
the operations above indicated. These are the elements of moral 
calculation ; and legislation thus becomes a matter of arithmetic. 
The evel produced is the outgo, the good which results is the 
income. The rules of this calculation are like those of any other 
This is a slow method, but a sure one; while what is called 
sentiment is a prompt estimate, but apt to be deceptive. Iti is 
not necessary to recommence this calculation upon every occasion, 
When one has become familiar with the process; when he has” 
acquired that justness of estimate which results from it; he can 
compare the sum of good and of evil with so much promptitude 
as scarcely to be conscious of the steps of the calculation. It is” 
thus that we perform many arithmetical calculations almost 
without knowing it. The analytical method, in all its details, 
becomes essential, only when some new or complicated matter 
arises ; when it is necessary to clear up some disputed point, or 
to demonstrate a truth to those who are yet unacquainted with it. | 

This theory of moral calculation, though never clearly ex-_ 
plained, has always been followed in practice; at least, in every | 
case where men have had clear ideas of their interest. What is 
it, for example, that makes up the value of a landed estate? Is. 
it not the amount of pleasure to be derived from it? and does” 
not this value vary according to the length of time for which the 
estate is to be enjoyed; according to the nearness. or the distance _ 
of the moment when the possession is to begin; according to the 
certainty or uncertainty of its being retained ? 

Errors, whether in legislation or the moral conduct of men, 
may be always accounted for by a mistake, a forgetfulness, or a 
false estimate of some one of these elements. in the calculation of | 
good and evil. 
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CHAPTER IX. 


Section ]. 


Circumstances which affect Sensibility. 


} Att causes of pleasure do not give the same pleasure to all; 
all causes of pain do not always produce the same pain. It is in 
this that difference of sensibility consists. This difference is in 
degree, or in kind: in degree, when the impression of a given 
cause upon many individuals is uniform, but unequal; in kind, 
) when the same cause produces opposite sensations in different 
individuals. 

This difference of sensibility depends upon certain circum- 
stances which influence the physical or moral condition of indi- 
) viduals, and which, being changed, produce a corresponding 
change in their feelings. This is an experimental fact. Things 
) do not affect us in the same manner in sickness and in health, in 
) plenty and in poverty, in infancy and old age. But a view so 
general is not sufficient; it is necessary to go deeper into the 
human heart. Lyonet wrote a quarto volume upon the anatomy 
of the caterpillar ; morals are in need of an investigator as patient 
and philosophical. I have not courage to imitate Lyonet. I 
} shall think it sufficient if I open a new point of view—if I 
| suggest a surer method to those who wish to pursue this subject. 
) Ist. The foundation of the whole is temperament, or the 

| original constitution. By this word I understand that radical and 
primitive disposition which attends us from our birth, and which 
/ depends upon physical organization, and the nature of the soul. 
But although this radical constitution is the basis of all the 
rest, this basis lies so concealed that it is very difficult to get at 
it, so as to distinguish those varieties of sensibility which it 
' produces from those which belong to other causes. 
It is the business of the physiologist to distinguish these tem- 
peraments; to follow out their mixtures; and to trace their 
effects. But these grounds are as yet too little known to justify 

the moralist or legislator in founding anything upon them. 
t D 
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2nd. Health. 
is the absence of all sensation of pain or uneasiness of which th 
first seat can be referred to some part of the body. As to sensi 
bility in general, it is to be observed, that, when sick, we are less 
sensible to the causes of pleasure, and more so to those of pain. 

3rd. Strength.—Though connected with health, this is a sepa~ 
rate circumstance ; since a man may be feeble compared with the 
average of men, and yet not be an invalid. The degree a 
strength may be measured exactly enough by the weight one cam 
lift, or in other ways. Feebleness is sometimes a negative term, 
signifying the absence of strength; sometimes a relative term, 
signifying that such an individual is not so strong as such 
another, with whom he is compared. i 

4th. Corporal Imperfections.—I mean some remarkable de- 
formity; the want of some limb or some faculty which other 
men enjoy. Its particular effects upon sensibility depend upon 
the kind of imperfection. Its general effect is, to diminish more 
or less agreeable impressions, and to aggravate those which are 
painful. 

5th. The degree of Knowledge.—That is, the amount of ideas 

which an individual possesses of a nature calculated to exercise 
an influence upon his happiness, or that of others. The man of 
knowledge is he who possesses many of these important ideas ; 
the ignorant, he who has but few, and those few of minor 
importance. 

6th. Strength of the Intellectual Faculties.—That is, the doer 
ot facility in recalling ideas already acquired, or in acquiring new 
ones. Different qualities of mind may be referred to this head, 
such as exactness of memory, capacity of attention, clearness 
discernment, vivacity of imagination, &c. 

7th. Firmness of Soul.—This quality is attributed to a m: 
when he is less affected by immediate pleasures or pains, than by 
great pleasures or great pains, which are distant or uncertain, 
Turenne lacked firmness of soul when he was prevailed upon b 
the prayers of a woman to betray a state secret. The youn 
Lacedsemonians, who suffered themselves to be scourged to death] 
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efore the altar of Diana, without uttering a single cry, proved 
at the fear of shame and the hope of glory had more influence 
yver them than present pain of the most piercing kind. 

| 8th. Perseverance.—This circumstance relates to the length 
of time during which a given motive acts upon the will with a 
sontinuous force. We say of a man that he wants perseverance 
when the motive which makes him act loses all its force without 
she happening of any external event, or the occurrence of any 
eason which ought to weaken it; or when he is susceptible of 
yielding by turns to a great variety of motives. It is thus that 
shildren are delighted with playthings, yet soon grow tired of 


9th. The bent of Inclination The ideas we have previously 
formed of a pleasure or a pain, have a great influence upon the 
manner in which we are affected, when we come to experience 
‘that pleasure or that pain. The effect does not always answer 
‘the expectation, though it commonly does so. The pleasure 
»which results from the possession of a woman is not to be mea- 
ed by her beauty, but by the passion of her lover. The incli- 
n nations of a man being known, we can calculate with tolerable 
ainty the pleasure or the pain which a given event will cause 


10th. Notions of Honowr.—By honour is meant that sensi- 
bility to pains and pleasures, which springs from the opinion ot 
other men; that is, from their esteem or their contempt. The 
ideas of honour vary much with nations and with individuals; 
so that it becomes necessary to distinguish, in the first place, the 
force of this motive, in the second place, its direction. 

| llth. Notions of Religion.--It is well known to what a 
‘degree the entire system of sensibility may be affected by reli- 
gious ideas. It is at the birth of a religion that its greatest 
‘effects appear. Mild nations have become bloody; pusillanimous 
‘mations have grown bold; slaves have regained their freedom ; 


* The four following circumstances are only sub-divisions of this head ; 
they are passions—that is, inclnations, considered in reference to certain 
given pleasures and pains. 
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and savages have submitted to the yoke of civilization. Thert 
is not any cause which has produced such sudden and extrao 
dinary effects upon mankind. There is also an astonishing dive 
sity in the particular bias which religion gives to individuals. 
12th. Sentiments of Sympathy.—I call sympathy that dispo 
sition which makes us find pleasure in the happiness of others, 
and compels us to share their pains. When this dispositio: 
extends to a single individual only, it is called friendship ; whet 
it acts in relation to persons in pain, it is called pity or compas 
ston; if it embraces an entire class of individuals, it constitut 
what is called esprit de corps, or party spirit; if it embraces . 


whole nation, it is public spirit or patriotism ; if it extends 
all men, it is humanity. 

But the kind of sympathy which plays the greatest part 
common life is that which binds the affections to certain 7 
individuals, such as parents, children, a husband, a wife, an inti- 
mate friend. Its general effect is to augment the sensibility, 
whether to pains or pleasures. The individual acquires more 
extension ; he ceases to be solitary; he becomes collective. We 
see ourselves, so to speak, doubled in those we love; and it is by 
no means impossible to love ourselves better in these othe 8 
than in our actual self; and to be less sensible to the events 
which concern us, by reason of their immediate effect upon our- 
selves, than on account of their operation upon those connected 
with us; to feel, for example, that the most bitter part of an 
affliction is the pain it will cause our friends, and that the| 
greatest charm of personal success is the pleasure we shall take 
in their joy. Such is the operation of sympathy. These senti- 
ments received and paid back, increase by communication, 
They may be compared to mirrors, so arranged as mutually 
transmit the rays of light, collect them in a common focus, an 
produce an increase of heat by their reciprocal reflections. The 
force of these sympathies is one of the reasons which has made 
legislators pfefer married men to bachelors, and fathers of 
family to those who have no children. The law has more powel 
over those who expose a greater surface to its operations. Su 
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men, through an interest in the happiness of those who are to 
succeed them, look to the future as well as the present; while 
men who have not the same ties are satisfied with a transitory 
possession. 
| With regard to the sympathy which the paternal relation pro- 
duces, it may be sometimes observed to act independently ot any 
affection. The honour acquired by the father extends to the son; 
the disgrace of the son spreads back to the father. The members 
of a family, although disunited by interest and inclination, have 
a common sensibility for all that appertains to the honour of 
each. 

13th. Antipathies.—These are the reverse of those expansive 
and affectionate sentiments, of which we have been speaking. 
It is fortunate that the sources of sympathy are constant and 
matural ; they are found everywhere, at all times, and under all 
circumstances; while antipathies are accidental, and of course 
transitory. They vary according to times, places, events, and 

ersons; and they have nothing fixed nor determinate. Still, 
these two principles sometimes coalesce and act together. Hu- 
Manity makes us hate the inhuman; friendship renders us hos- 
tile to the adversaries of our friends; and antipathy itself becomes 
a@ cause of union between two persons who have a common 
enemy. 

14th. Folly, or Disorder of Mind.—Imperfections of mind may 
be reduced to ignorance, feebleness, irritability, and inconstancy. 
What is called folly is an extraordinary degree of imperfection, 
as striking to all the world as the most obvious corporal defect. 
‘It not only produces all the imperfections above mentioned, and 
‘earries them to excess; but, in addition, it gives an absurd and 
»dangerous turn to the inclinations. 
The sensibility of a maniac becomes extreme upon a certain 
‘point, while in other respects it is quite benumbed. He seems 
\to have an excessive distrust, a hurtful malignity, a cessation of 
every sentiment of benevolence; he has no respétt for himself 
‘nor for others; he braves all decorum and propriety; he is not 
insensible to fear, nor to good treatment—he yields to firmness 
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at the same time that mildness makes him tractable; but he has 
hardly any regard for the future, and can only be acted upon b 
immediate means. 

15th. Pecuniary Circumstances.—They consist of the sum 
total of means, compared with the sum total of wants. Means 
comprise, 1st, property, that which is possessed independently of 
labour; 2nd, the profits of labour; 3rd, the pecuniary aids which 
we may expect from our relations and friends. 

Wants depend upon four circumstances: 1st. Habits of expense, 
What is beyond these habits is superfluity, what is within them 
is privation. The greater part of our desires exist only in the 
recollection of some past enjoyment. 2nd. The persons with 
whose support we are charged, either by the laws or by opinion, 
children, poor relations, old servants. 3rd. Unexpected wants. 
A given sum may have a much greater value at one moment than 
another; if it is needed, for instance, for an important lawsuit, 
or for a journey upon which the fate of a family depends. 4th. | 
Expectations of a profit, of an inheritance, &. It is evident that 
the hopes of fortune, in proportion to their force, are true wants; 
and that their loss may affect us almost as much as that of a pro- 
perty already in possession. 


Secrion II. 


Secondary Circumstances which affect Sensibility. 


Authors who have wished to account for differences of sensi- 
bility have ascribed them to circumstances of which no mention 
has yet been made, viz., sex, age, rank, education, habitual occu- 
pations, climate, race, government, religion—circumstances all 
very apparent, very easy to observe, and very convenient for’ 
explaining the different phenomena of sensibility. Still, they are 
but secondary circumstances; I mean that in themselves they are 
not reasons, but must be explained by the circumstances described 
in the first section, which are here reyresented and combined; 
each secondary circumstance containing in itself many primary 
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circumstances. As a matter of convenience, we speak of the 
influence of sex upon sensibility ; including in that single phrase 
all the primary circumstances of strength, knowledge, firmness of 
soul, perseverance, ideas of honour, sentiments of sympathy, &c. 
_ Do we speak of the influence of rank ?—We mean by it a certain 
| assemblage of primary circumstances, such as the degree of know- 
ledge, ideas of honour, connections of family, habitual occupations, 
pecuniary circumstances. It is the same with all the others. 
_ Each of these secondary circumstances may be translated by a 
certain number of the primary. This distinction, though essen- 
tial, has not yet been analyzed. Let us pass to a more particular 
examination. 
lst. Sex.—The sensibility of women seems to be greater than 
thatof men. Their health is more delicate. They are generally 
inferior in strength of body, knowledge, the intellectual faculties, 
and firmness of soul. Their moral and religious sensibility is 
more lively ; sympathies and antipathies have a greater empire 
over them. The honour of a woman consists more in modesty 
and chastity ; that of man in probity and courage. The religicn 
of a woman more easily deviates towards superstition ; that is, 
towards minute observances. Her affections for her own children 
are stronger during their whole life, and especially during their 
early youth. Women are more compassionate for those whose 
sufferings they see; and the very pains they take to relieve them 
form a new bond of attachment. But their benevolence is locked 
up in a narrower circle, and is less governed by the principle of 
utility. It is rare that they embrace in their affections the well- 
being of their country, much less that of mankind; and the 
interest which they take in a party depends almost always upon 
some private sympathy. There enters into all their attachments 
and antipathies more of caprice and imagination ; while men have 
more regard to personal interests or public utility. Their habitual 
amusements are more quiet and sedentary. On the whole, 
woman is better fitted for the family, and man for matters out of 
doors. The domestic economy is best placed in the hands of the 
_ women ; the principal management of affairs in those of the men. 
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2nd. Age.—Each period of life acts differently upon sensibility; 
but it is extremely difficult to state particulars, since the limits 
of the different ages vary with individuals, and, in fact, are 
arbitrary with regard to all. In considering infancy, adolese- 
ence, youth, maturity, decline, and decrepitude as divisions of 
human life, we can only speak of them vaguely, and in general 
terms. The different imperfections of mind, which we have 
mentioned, are so striking in infancy, that it needs a vigilant and 
constant protection. The affections of adolescence and early 
youth are prompt and lively, but are seldom governed by the 
principle of prudence. The legislator is obliged to protect this 
age from the errors into which the want of experience or the 
vivacity of the passions are apt to lead it. As to decrepitude, in 
many respects it is only a return to the imperfections of infancy. 

3rd. Rank.—This circumstance depends so much for its effects 
upon the political constitution of states, that it is almost impos- 
sible to announce any proposition with respect to it which is 
universally true. In general it may be said that the amount of 
sensibility is greater in the upper ranks than in the lower; the 
ideas of honour in particular are more predominant. 

4th. Education.—Health, strength, robustness, may be referred 
to physical education ; to intellectual education belong the amount 
of knowledge, its kind, and, to a certain degree, firmness of soul, 
and perseverance; to moral education appertain the bent of the 
inclinations, the ideas of honour and religion, the sentiments of 
sympathy, &c. To education in general may be referred the 
habitual occupations, amusements, attachments, habits of expense, 
and pecuniary resources. But when we speak of education, we 
ought not to forget that its influence in all these respects is so 
modified, either by a concurrence of external circumstances or by 
natural disposition, that it is often impossible to calculate its 
effects. 

5th. Habitual occupations, whether of profit or of amusement 
and choice. They influence all the other causes—health, strength, 
knowledge, inclinations, ideas of honour, sympathies, antipathies, 
fortune, &c. Thus we see common traits of character in certain 
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jprofessions, especially in those which constitute a class or con- 
dition, such as ecclesiastics, soldiers, sailors, lawyers, magis- 
trates, &c. 

6th. Climate.—Formerly too much was attributed to this cause, 
it has since been underrated. What renders this examination 
difficult, is the circumstance that a comparison of nation with 
Ination can only be made as to some great facts, which may be 
explained i in different ways. It seems to be proved that in warm 
climates men are less strong, less robust; they have less need to 
labour, because the earth is more fertile ; they are more inclined 
to the pleasures of love, a passion which in those latitudes mani- 
ests itself earlier, and with more ardour. All their sensibilities 
e quicker; their imagination is more lively; their spirit is more 
prompt, but less vigorous and less persevering. Their habitual 
occupations announce more of indolence than of activity. They 
have probably at their birth a physical organization less vigorous, 
and a temperament of soul less firm and less constant. 
7th. Aace.—A negro born in France or England is in many 
espects a different being from a child of the French or English 
ace. A Spanish child born in Mexico or Peru at the hour of its 
birth i is very different from a Mexican or Peruvian child. The 
ace may perhaps have an influence upon that natural disposition, 
which serves as a foundation for all the rest. Afterwards it 
operates much more sensibly upon the moral and religious bias, 
upon the sympathies and antipathies. 

8th. Government.—This circumstance exercises an influence of 
the same sort with that of education. The magistrate may be 
considered as a national instructor; and under a vigilant and 
attentive government the particular preceptor, even the father 
himself, is but a deputy, a substitute for the magistrate, with this 
difference, that the authority of the father has its limit, whiie 
that of the magistrate extends through the whole life, 
The influence of this cause is immense; it extends to almost 
everything ; in fact, it embraces everything except temperament, 
race, and climate; for even health may depend upon it in many 
espects, so far as relates to regulations of police, the abundance 
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of provisions, and the removal of apparent causes of disease. 
The method of education, the plan followed in the disposal of 
offices, and the scheme of rewards and punishments, will deter- 
mine in a great measure the physical and moral qualities of a 
nation. 

Under a government well constituted, or only well administered, 
though with a bad constitution, it will be seen that men are 
generally more governed by honour, and that honour is placed inl 


. 


actions more conformed to public utility. Religious sensibility 


will be more exempt from fanaticism and intolerance, more free 
from superstition and servile reverence. A common sentiment 
of patriotism springs up. Men perceive the existence of a 
national interest. Enfeebled factions will see ancient rallying ~ 
signs losing their power. The popular affection will be rather 
directed towards the magistrate than towards the heads of a 
party, and towards the whole country rather than towards any-— 
thing else. Private revenge will neither be protracted, nor will ” 
it spread through society; the national taste will be directed 
towards useful expenses, such as voyages of discovery, the per-— 
fecting of agriculture, improvements in the sciences, and the : 
embellishment of the country. There will be perceptible, even in | 
the productions of human genius, a general disposition to discuss — 
with calmness important questions of public good. 

9th. Religious Profession—We may derive from this source 
pretty clear indications with respect to religious sensibility, 
sympathy, antipathy, and the ideas of honour and virtue. In 
certain cases we may even judge of the intelligence, the strength 
or weakness of mind, and the disposition of an individual from 
the sect to which he belongs. I admit that it is common to 
profess in public, from motives of convenience or good breeding, 
religious opinions which are not very sincerely entertained 
But in these cases the influence of religious profession, though 
weakened, is not destroyed. arly habits, the ties of society, 
the power of example, continue to operate even after the prin- 
ciple upon which they are founded ceases to exist. 

The man who at heart has ceased to be a Jew, a Quaker, an 
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Anabaptist, a Calvinist, or a Lutheran, will still be apt to retain 
a partiality for those of the denomination to which he nominally 
belongs, and a corresponding antipathy for those of every other. 


Secrion III. 
Practical application of this Theory. 


We cannot calculate the motion of a vessel without knowing 
the circumstances which influence her sailing, such as the force 
of the wind, the resistance of the water, the model of the hull, 
the weight of the lading, &c. In like manner we cannot operate 
with any certainty upon a question of legislation without con- 
sidering all the circumstances which affect the sensibility. 

I confine myself here to what concerns the penal code. In all 
its parts a scrupulous attention to this diversity of circumstances 
is necessary. 

Ist. Zo ascertain the Fvil of an Offence——The same nominal 
offence is not in fact the same real offence, when the sensibility 
of the injured individual is not thesame. An action, for example, 
might be a serious insult to a woman, which to a man would be 
wholly indifferent. A corporal injury, which, if done to an 
invalid, would put his life in danger, would be of little com- 
parative consequence to a man in full health. An imputation 
which might ruin the honour or the fortune of one individual 
might do no harm to another. 

2nd. To give a proper Satisfaction to the Individual injured.— 
Where the sensibility is different, the same nominal satisfaction 
is not the same real satisfaction. A pecuniary satisfaction for an 
affront might be agreeable or offensive, according to the rank of 
the person affronted, according to his fortune, or according to pre- 
vailing prejudices. Am I insulted?—my pardon, publicly asked, 
would be a sufficient satisfaction on the part of my superior, or 
my equal; but not so on the part of my inferior. 

3rd. Zo estimate the force of Punishments and their Impression 
upon Delinquents.—When the sensibility is essentially different, 
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the same nominal punishment is not the same real punishment. 
Exile is not the same thing to a young man and to an old man; | 
to a bachelor and to the father of a family; to an artisan who haa — 
no means of subsistence out of his country, and to a rich man | 
who would only find himself obliged to change the scene of his — 
pleasures. Imprisonment would not be an equal punishment for — 
a man and for a woman, for an invalid and for a person in health; _ 
for a rich man whose family would not suffer in his absence, and 
for one who lives only by his labour, and who would leave his © 
children in distress. 

4th. Zo transplant a Law from one Country to another.—The — 
same verbal law would not be the same real law, if the sensibility 
of the two nations was essentially different. A law on which 
depends the happiness of European families, transported into — 
Asia, would become the scourge of society. Women in Europe © 
are accustomed to enjoy liberty, and even a sort of domestic — 
empire; women in Asia are prepared by their education for the 
imprisonment of the seraglio, and even for servitude. Marriage — 
is not a contract of the same kind in Europe and in the East; 
and, if it were submitted to the same laws, the unhappiness of all 
parties would certainly ensue. | 

The same punishments, it is said, for the same offences. This 
adage has an appearance of justice and impartiality which seduces 
the superficial observer. To give it a reasonable sense, we must 
determine beforehand what is meant by the same punishments 
and the same offences. An inflexible law, a law which should 
regard neither age, nor fortune, nor rank, nor education, nor the 
moral and religious prejudices of individuals, would be doubly 
vicious, at once inefficacious and tyrannical. Too severe for one, 
too indulgent for another; always failing through excess or de- 
ficiency; under the appearance of equality, it conceals an in- 
equality the most monstrous. 

When a man of great wealth, and another of a moderate con- 
dition, are condemned in the same fine, is the punishment the 
same? Do they suffer the same evil? Is not the manifest 
inequality of this treatment rendered yet more odious by its de- 
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lusive equality ? And does not the law fail in its object; since 
the one may lose all his resources of living, while the other pays, 
and walks off in triumph? Let a robust youth and a weak old 
man be both condemned to wear irons for the same number of 
years—a reasoner skilful in obscuring the most evident truths 
might undertake to prove the equality of this punishment; but 
the people, who are little given to sophistry, the people, faithful 
to nature and to sentiment, would feel an internal murmuring of 
spirit at the sight of such injustice; and their indignation, 
changing its object, would pass from the criminal to the judge, 
and from the judge to the legislator. 

There are some specious objections which I do not wish to dis- 
semble. ‘‘ How is it possible to take account of all the circum- 
stances which influence the sensibility? How can we appreciate 
internal and secret dispositions, such as strength of mind, know- 
ledge, inclinations, sympathies? How can we measure these 
different qualities? The father of a family, in the treatment of 
his children, may consult these interior dispositions, these diver- 
sities of character; but a public instructor, though charged with 
but a limited number of pupils, cannot do it. A legislator, who 
has a numerous people in view, is obliged to confine himself still 
more to general laws; and he is bound to take care how he in- 
creases their complication by descending into particulars. If he 
leaves to the judges the right of varying the application of the 
laws according to the infinite diversity of circumstances and 
characters, there will be nothing to restrain them from the most 
arbitrary judgments. Under pretext of observing the true spirit 
of the legislator, the judges will make the laws an instrument of 
caprice or antipathy.” 

To all this, there needs less an answer than an explanation ; 
for it is rather an objection than a decisive attack. The principle 
is not denied, but its application is thought to be impossible. 

1st. I allow that the greater part of these differences in sensi- 
bility cannot be appreciated ; that it would be impossible to prove 
their existence in individual cases, or to measure their strength 
and degree. But, happily, these interior and secret dispositions 
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have certain outward and manifest indications. These are the 4 


secondary circumstances above enumerated, viz., sex, age, rank, / 
race, climate, government, education, religious profession ;—pal- 


pable and evident circumstances, which represent interior dis- 
positions. 


Thus the legislator is aided as to the most difficult point. He © 


need not trouble himself with metaphysical or moral qualities; 
he may confine himself to circumstances that are obvious. For 
example, he directs a given punishment to be modified, not in 
proportion to the sensibility of the criminal, his perseverance, his 
strength of mind, his knowledge, &c., but according to sex or age. 
It is true that presumptions drawn from these circumstances are 


liable to error. A child of fifteen may have more knowledge © 


than a man of thirty; an individual woman may have more 
courage or less modesty than an individual man; but these pre- 


sumptions are in general just enough for the avoidance of tyran- ~ 


nical laws, and will be sufficient to gain for the legislator the 


suffrages of opinion. 


2nd. These secondary circumstances are not only easy to © 


seize, but they are few in number, and they form general classes. 
They furnish grounds of justification, of extenuation, or of aggra- 


vation. Thus the difficulty disappears, and simplicity pervades 


the whole. 


3rd. In this there is nothing arbitrary. It is not the judge, © 


it is the law which modifies such and such a punishment, accord- 
ing to the sex, the age, the religious profession. As to other 
circumstances of which the examination must be absolutely left 
to the judge, as the more or less of derangement of mind, the 
more or less of strength, the more or less of fortune, the legislator, 
who cannot decide upon individual cases, will direct the tribunals 
by general rules, and will leave them a certain latitude in order 
that they may proportion their judgment to the particular nature 
of the circumstances. 

What is here recommended is not a utopian idea, There has 
scarcely been a legislator so barbarous or so stupid, as entirely 
to neglect the circumstances which influence sensibility A more 
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or less confused feeling of them has guided the establisnment of 
avil and political rights; and more or less of regard to these 
circumstances has always been shown in the institution of punish- 
‘ments. Hence the differences which have been admitted in the 
case of women, children, freemen, slaves, soldiers, priests, &c. 

Draco seems to have been the only penal legislator who rejected 
all these considerations. In his view all crimes were equal, 
because they were all violations of the law. He condemned all 
delinquents to death, without distinction. He confounded, he 
overturned all principles of human sensibility. His horrible work 
endured but a short time ; nor is it probable that his laws were 
ever literally followed. Without falling into this extreme, how 
many faults of the same kind have been committed? I should 
never finish were I to cite examples. It is notorious that there 
have been sovereigns who have preferred to lose provinces, and 
to make blood flow in streams, rather than humour a particular 
sensibility, rather than tolerate a custom indifferent in itself, 
rather than respect an ancient prejudice in favour of a certain 
_ dress, or a certain form of prayer. 

A prince of our times,* active, enlightened, and animated by 
| the desire of glory, and a wish to promote the happiness of his 
| subjects, undertook to reform everything in his territories ; and, 
| in so doing, excited all to oppose him. On the eve of his death, 
} recalling all the vexations he had experienced, he wished it to be 
| inscribed upon his tomb, that he had been unfortunate in all his 
| enterprises. It would have been well to add, for the instruction 
| of posterity, that he had never known how to respect and to 
' humour the prejudices, the inclinations, the sensibilities of men. 
_ When a legislator studies the human heart, when he makes 
} provision for the different degrees, the different kinds of sensi- 
) bility, by exceptions, limitations, and mitigations, these tempera- 
ments of power charm us as a paternal condescension. It is the 
foundation of that approval which we give to the laws, under the 
names, a little vague it isyrue, of humanity, equity, adaptation, 
_ moderation, wisdom. 


* Joseph IL. ot Austria. 
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We may here discover a striking analogy between the art of 
the legislator and that of the physician. A catalogue of circum- 
stances which influence sensibility, is alike necessary to these 
two sciences. That which distinguishes the physician from the 
empiric, is an attention to everything which constitutes the par- 
ticular state of the individual. But it is especially in maladies 
of the soul, in those where the moral nature is affected, and 
where it is necessary to surmount injurious habits and to form 
new ones, that it is necessary to study everything which influ- 
ences the disposition of the patient. " A single error here may 
change all the results, so that what were intended as remedies, 
may prove to be aggravations. . 


CHAPTER X. 


Analysis of Political Good and Evil.—How they are diffused 
through Society. 


Ir is with government as with medicine ; its only business is the 
choice of evils. Every law is an evil, for every law is an in- 
fraction of liberty. Government, I repeat it, has but the choice 
of evils. In making that choice, what ought to be the object of 
the legislator? He ought to be certain of two things: Ist, that 
in every case the acts which he undertakes to prevent are really 
evils; and, 2nd, that these evils are greater than those which he 
employs to prevent them. 

He has then two things to note—the evil of the offence, and 
the evil of the law; the evil of the malady, and the evil of the 
remedy. 

An evil seldom comes alone. A portion of evil can hardly fall 
upon an individual, without spreading on every side, as from a 
centre. As it spreads, it takes different forms. We see an evil 
of one kind coming out of an evil of another kind; we even see 
evil coming out of good, and good on of evil. It is important 
to know and to distinguish all these kinds of evil, for in this the 
very essence of legislation consists. But, happily, these modifi- 
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cations are few in number, and their differences are strongly 
marked. Three principal distinctions, and two sub-divisions, 
will be enough to solve the most difficult problems. 

Evil of the first order. 

Evil of the second order. 

Lwil of the third order. 

Primitive Evil—Derivative Evil. 

Immediate Evil— Consequential Evil. 

Extended Evil—Divided Evil. 

Permanent Evil—Evanescent Evil. 
These are the only new terms which it will be necessary to 
employ to express the variety of forms which evil may take. 
The evil resulting from a bad action may be divided into two 
principal parts:—Ist, That which falls immediately upon such 
and such assignable individuals, I call evi? of the first order ; 2nd, 
That which takes its origin in the first, and spreads through the 
entire community, or among an indefinite number of non-assign- 
able individuals, I call evi? of the second order. 
Evil of the first order may be distinguished into two branches, 
viz., Ist, the primitive evil, which is peculiar to the individual 
injured, to the first sufferer—the person, for example, who is 
beaten or robbed; 2nd, the derivative evil, that which falls upon 
certain assignable individuals, as a consequence of the primitive 
evil, by reason of some relation between them and the first suf- 
ferer, whether it be a relation of personal interest or merely of 
sympathy. 
Evil of the second order may also be distinguished into two 
branches: Ist, alarm; 2nd, danger. Alarm is a positive pain, a 
pain of apprehension, the apprehension f suffering the same evil 
which we see has already fallen upon another. Danger is the 
probability that a primitive evil will produce other evils of the 
same kind. 
These two branches of evil are closely connected, yet they are 
8o distinct as to be capable of a separate existence. There may 
be alarm where there is no danger, there may be danger where 
there isno alarm. We may be frightened at a conspiracy purely 
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imagiuary ; we may remain secure in the midst of a conspiracy 
ready to break out. But, commonly, alarm and danger go 
together, as natural effects of the same cause. The evil that has” 
happened makes us anticipate other evils of the same kind, by 
rendering them probable. The evil that has happened produces i 
danger ; danger produces alarm. A bad action is dangerous as an 
example ; it prepares the way for other bad actions—1st, By sug- y 
gesting the idea of their commission; 2nd, By augmenting the 
force of temptation. i 
Let us follow the train of thought which may pass in the mind ti 
of an individual when he hears of a successful robbery. Perhaps) 
he did not know of this means of subsistence, or never thought of - 
it. Example acts upon him like instruction, and gives him the 
first idea of resorting to the same expedient. He sees that the 
thing is possible, provided it be well managed; and, executed by 
another, it appears to him less difficult and less perilous than it” 
really is. Example is a track which guides him along where hal 
never would have dared to be the first explorer. Such an example 
has yet another effect upon him, not less remarkable. It weakens" 
the strength of the motives which restrain him. The fear of the) 
laws loses a part of its force so long as the culprit remains ug 
punished; the fear of shame diminishes in the same degree, 
because he sees accomplices who afford him an assurance against 
the misery of being utterly despised. This is so true, that 
wherever robberies are frequent and unpunished, they are as little” 
a matter of shame as any other means of acquisition. The early 
Greeks had no scruples about them; they are gloried in by the 
Arabs of the present day. | 
Let us apply this theory. You have been beaten, wounded, | 
insulted, and robbed. The amount of your personal sufferings, 
so far as they relate to you alone, forms the primitive evil. But 
you have friends, and sympathy makes them share your pains. 
You have a wife, children, parents; a part of the indignity which 
you have suffered, of the affront to which you have been subjected, 
falls upon them. You have creditors, and the loss you have 
experienced obliges them to wait. All these persons suffer a less | 
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or greater evil, derivative from yours; and these two portions of 
evil, yours and theirs, compose together the evil of the first order 
But this is not all. The news of the robbery, with all its circum 
stances, spreads from mouth to mouth. An idea of danger springs 
up, and alarm along with it. This alarm is greater or less, 
according to what is known of the character of the robbers, of 
the personal injuries they have inflicted, of their means and their 
number; according as we are near the place or distant from it; 
according to our strength and courage; according to our peculiar 
circumstances, such as travelling alone, or with a family, carry- 


[f the evil which has been done to you is of a nature to spread 
‘of itself—for example, if you have been defamed by an imputa- 
‘tion which envelops a class of individuals more or less nume- 
)rous, it is no longer an evil simply private, it becomes an 
lextended evil. It is augmented in proportion to the number of 
‘those who participate in it. 

If the money of which you were robbed did not belong to 

you, but to a society, or to the State, the loss would be a divided 
evil. ‘This case differs from the former in the important circum- 
‘stance, that here, the evil is diminished in proportion to the 
‘number among whom it is shared. 
If, in consequence of the wound you have received, you suffer 
‘an additional evil distinct from the first, such as the abandon- 
‘ment of a lucrative business, the loss of a marriage, or the 
failure to obtain a profitable situation, that is a consequential 
evil. A permanent evil is that which, once done, cannot be 
remedied, such as an irreparable personal injury, an amputation, 
death, &c. An evanescent evil is that which may pass away 
altogether, such as a wound which may be healed, or a loss 
which may be entirely made up. 

These distinctions, though partly new, are far from being use- 
less subtilties. It is only by their means that we can appreciate 
the difference of malignity in different offences, and regulate 


accordingly the proportion of punishment. 
E2 
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This analysis will furnish us a moral criterion, a means of 
decomposizg human actions, as we decompose the mixed metals, 
in order to discover their intrinsic value, and their precise 
quantity of alloy. i 
If among bad actions, or those reputed to be so, there are some 
which cause no alarm, what a difference between these actions 
and those which do cause it! The primitive evil affects but a 
single individual ; the derivative evil can extend only to a small 
number ; but the evil of the second order may embrace the whole 
of society. Let a fanatic commit an assassination on account of 
what he calls heresy, and the evil of the second order, especially 
the alarm, may exceed many million times the evilof the first order. 
There is a great class of offences of which the entire evil con- 
sists in danger. I refer to those actions which, without injuring 
any particular individual, are injurious to society at large. Let 
us take, for an example, an offence against justice. The bad 
conduct of a judge, of an accuser, or a witness, causes a criminal 
to be acquitted. Here is doubtless an evil, for here is a danger; 
the danger that impunity will harden the offender, and excite 
him to the commission of new crimes; the danger of encouraging | 
other offenders by the example and the success of the first. Stil, 
it is probable that this danger, great as it is, will eseape the 
attention of the public, and that those who by the habit of reflec- 
tion are capable of perceiving it, will not derive from it any 
alarm. They do not fear to see it realized upon anybody. 

But the importance of these distinctions can only be perceived 
in their development. We shall presently see a particular appli- 
eation of them. 

If we carry our views still further, we shall discover another 
evil, which may result from an offence. When the alarm reaches 
a certain point, and lasts a long time, the effect is not limited to! 
the passive faculties of man; it extends to his active faculties; 
it deadens them; it throws them into a state of torpor and de- 
erepitude. Thus, when vexations and depredations have become 
habitual, the discouraged labourer only works to save himself 
from starvation ; he seeks in idleness the only consolation whick| 
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his misfortunes allow; industry fails with hope, and brambles 
gain possession of the most fertile fields. This branch of evil is 
the evil of the third order. 

_ Whether an evil happens by human agency, or whether it 
‘results from an event purely physical, all these distinctions are 
equally applicable. 

| Happily, this power of propagation and of diffusion does not 
‘appertain to evil only. Good has the same prerogatives. Follow 
an analogous division, and you will see coming out of a good 
action, a good of the first order, divisible into primitive and deriva- 
tive; and a good of the second order, which produces a certain 
degree of confidence and security. 

The good of the third order is manifested in that energy, that 

| gaiety of heart, that ardour of action, which remuneratory motives 
alone inspire. Man, animated by this sentiment of joy, finds in 
himself a strength which he did not suspect. 
_ The propagation of good is less rapid and less sensible than that 
‘of evil. The seed of good is not so productive in hopes as the 
seed of evil is fruitful in alarms. But this difference is abun- 
dantly made up, for good is a necessary result of natural causes 
“which operate always; while evil is produced only by accident, 
and at intervals. 

Society is so constituted that, in labouring for our particular 
good, we labour also for the good of the whole. We cannot 
augment our own means of enjoyment without augmenting also 

the means of others. Two nations, like two individuals, grow 
rich by a mutual commerce; and all exchange is founded upon 
reciprocal advantages. 

It is fortunate also that the effects of evil are not always evil. 
They often assume the contrary quality. Thus, juridical punish- 
ments applied to offences, although they produce an evil of the 
first order, are not generally regarded as evils, because they pro- 
duce a good of the second order. They produce alarm and danger, 
—but for whom? Only for a class of evil-doers, who are volun- 
tary sufferers. Let them obey the laws, and they will be exposed 
neither to danger nor alarm. 
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We should never be able to subjugate, however imperfectly, 
the vast empire of evil, had we not learned the method of com- 
bating one evil by another. It has been necessary to enli 
auxiliaries among pains, to oppose other pains which attack us + 
every side. So, in the art of curing pains of another sort, poison 
well applied have proved to be remedies. 

¢ 
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CHAPTER XI. 
Reasons for erecting certain Acts into Offences. 


We have made an aualysis of evil. That analysis shows us that 
there are acts from which there results more of evil than of good. 
It is acts of this nature, or at least acts reputed to be such, that 
legislators have prohibited. A prohibited act is what we call an 
offence. To cause these prohibitions to be respected, it is neces- 
sary to establish punishments. 

But is it necessary to erect certain acts into offences? or, in 
other words, is it necessary to subject them to legal punishments ? 

What a question! Is not all the world agreed on this matter? 
Why seek to prove a truth universally acknowledged, and so 
firmly rooted in the minds of men? 

Doubtless, all the world is agreed upon this matter. But on 
what is their agreement founded? Ask his reasons of every man 
who assents, and you will see a strange diversity of sentiments 
and principles; and that not only among the people, but among 
philosophers. Will it be a waste of time to seek out some uniform 
basis of consent upon a subject so important ? 

The agreement which actually exists is only founded upon 
prejudices, which vary according to times and places, customs 
and opinions. I have always been told that such an action is a 
crime, and I think that it is so; such is the guide of the people, 
and even of legislators. But, if usage has erected innocent actions 
into crimes; if it has made trifling offences to be considered as 
grave ones, and grave ones as trifling; if it has varied every- 
where, it is plain that usage ought to be subjected to some rule. 
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and ought not to be taken as a ruleitself, Let us appeal, then, to 
the principle of utility. It will confirm the decrees of prejudice 
when they are just; it will annul them when they are wrong. 

I suppose myself a stranger to all the common appellations of 
yice and virtue. I am called upon to consider human actions 
only with relation to their good or bad effects. I open two 
accounts; I pass to the account of pure profit all the pleasures, I 
pass to the account of loss all the pains. I faithfully weigh the 
interests of all parties. The man whom prejudice brands as 
vicious, and he whom it extols as virtuous, are, for the moment, 
mel in my eyes. I wish to judge prejudice itself; to weigh 
all actions in a new balance, in order to form a catalogue of 
those which ought to be permitted, and of those which ought to 
‘be forbidden. This operation, which appears at first so compli- 
cated, is rendered easy by the distinction between evils of the 
first, second, and third orders. 
Am I to examine an act which attacks the security of an 


individual? I compare all the pleasure, or, in other words, all 
the profit, which results to the author of the act, with all the 
evil, or all the loss, which results to the party injured. J see at 
once that the evil of the first order surpasses the good of the first 
order. But I donotstop there. The action under consideration 
produces throughout society danger and alarm. The evil which 
at first was only individual spreads everywhere, under the form 
of fear. The pleasure resulting from the action belongs solely to 
the actor; the pain reaches a thousand—ten thousand—all. 
This disproportion, already prodigious, appears infinite upon 
passing to the evil of the third order, and considering that, if the 
act in question is not suppressed, there will result from it a 
universal and durable discouragement, a cessation of labour, and, 
at last, the dissolution of society. 

I will now run through the strongest of our desires, those 
whose satisfaction is accompanied with the greatest pleasures ; 
and we shall see that, when brought about at the expense of 
security, their gratification is much more fertile in evil than in good. 

1. In the first place let us consider the passion of hatred. 
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This is the most fruitful cause of assaults upon the honour and 
the person. I have conceived, no matter why, an enmity against 
you. Passion bewilders me. I insult you; I humble you; rt 
wound you. The sight of your pain makes me experience, at 
least for a time, a feeling of pleasure. But, even for that time, | 
can it be believed that the pleasure which I taste is equivalent _ | 
to the pain you suffer? If every atom of your pain separately 
painted itself in my soul, is it probable that each corresponding _ 
atom of my pleasure would appear to have an equal intensity? | 
In fact, only some scattering atoms of your pain present them-_ 
selves to my troubled and disordered imagination. For you, — 
none is lost; for me, the greater part is completely thrown away. | 
But this pleasure, such as it is, soon betrays its natural impurity. 
Humanity, a principle not to be entirely quenched, even in the © 
most savage souls, wakes up a secret remorse. Fears of every 
kind, the fear of vengeance on your part, or on the part of those | 
connected with you; fear of public disapprobation; and, if any ~ 
sparks of religion are left to me, religious fears ;—fears of all — 
kinds come to trouble my security and to disturb my triumph. — 
Passion has died away, the pleasure of its gratification vanishes, — 
and an inward reproach succeeds. But on your side the pain — 
still continues, and may have a long duration. ‘This is the case, — 
even with trifling wounds, which time may cicatrize. How will | 
it be when the injury is incurable in its nature P—when limbs _ 
have been maimed, features disfigured, or faculties destroyed? — 
Weigh the evils—their intensity, their duration, their conse- 
quences; measure them under all their dimensions, and you will 
see that in every sense the pleasure is inferior to the pain. 

Let us now pass to the effects of the second order. The news 
of your misfortune instils the poison of fear into every soul. 
Every man who has an enemy, or who may have an enemy, con- 
templates with terror what the passion of hate may inspire 
Among feeble beings, who have so much to dispute about, and so 
many causes of mutual envy, among whom a thousand little © 
rivalries excite as many causeless hostilities, the spirit of revenge 
holds forth a succession of endless evils. 
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Thus, every act of cruelty produced by a passion, the principle 
of which exists in every heart, and from which everybody is 
exposed to suffer, creates an alarm, which will continue until the 
punishment of the culprit has transferred the danger to the side 
of injustice, and of cruel enmity. This alarm is a suffering 
common to all; and there is another suffering resulting from it, 
‘which we ought not to forget,—that pain of sympathy felt by 
generous hearts at the sight of such aggressions. 

II. If we examine the actions which may spring from that im- 
perious motive, that desire to which nature has intrusted the per- 
petuation of the species, we shall see that, when it attacks the 
security of the person, or of the domestic condition, the good 
which results from its gratification cannot be compared to the 
evil it produces. 
 Ispeak here only of that attack which manifestly compromits 

the security of the person, viz., ravishment. It is useless by a 
| gross and puerile pleasantry to deny the existence of this 
crime, or to diminish the horror of it. Whatever may be said, it 
is certain that women the most prodigal of their favours do not 
| love to have them snatched by a brutal fury. But, in this case, 
the greatness of the alarm renders all discussion of the primitive 
| evil unnecessary. However it may be of the actual offence, the 
possible offence will always bean object of terror. The more 
| universal the desire which gives rise to this offence, the greater 
} and more violent is the alarm. In times when the laws have not 
| had sufficient power to repress it, when manners have not been 
| sufficiently regulated to brand it, it produced acts of vengeance 
| of which history has preserved the recollection. Whole nations 
| have interested themselves in the quarrel; and hatreds originating 
_ in this source have been transmitted from fathers to their children. 

It is possible that the close confinement of women, unknown 
among the Greeks in the time of Homer, owes its origin to an 
epoch of troubles and revolutions, when the feebleness of the 
laws had multiplied disorders of this kind, and spread a general 
terror. 

III. With respect to the motive of cupidity,—if we compare 
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the pleasure of acquiring by a violation of another’s rights with 
the pain which such a proceeding occasions, they will not prove 
to be equivalents. It is true there are cases in which, if we con- 
fine ourselves to the effects of the first order, the good will have 
an incontestable preponderance over the evil. Were the offence 
considered only under this point of view, it would not be easy to 
assign any good reasons to justify the rigour of the laws. Every- 
thing depends upon the evil of the second order; it is this which 
gives to such actions the character of crime, and which makes 
punishment necessary. Let us take, for example, the physical 
desire of satisfying hunger. Let a beggar, pressed by hunger, 
steal from a rich man’s house a loaf, which perhaps saves him 
from starving,—can it be possible to compare the good which the 
thief acquires for himself, with the evil which the rich man 
suffers? The same is true of less striking examples. Leta mar 
pillage the public treasury ; he enriches himself and impoverishes 
nobody. The wrong which he does to individuals is reduced te 
impalpable parts. It is not on account of the evil of the first 
order that it is necessary to erect these actions into offences, but 
on account of the evil of the second order. 

If the pleasure which attends the satisfaction of such powerfw. 
desires as hatred, the sexual appetite, and hunger, when thai 
satisfaction runs counter to the interests of others, is not equal tc 
the pain which it causes, the disproportion will appear much 
greater, as respects motives less active and strong. 

The desire of self-preservation is the only one beside which 
seems to demand a separate examination. 

If the question relates to an evil which the laws themselve: 
seek to impose upon an individual, this can only be for some very 
pressing reason, such as the necessity of carrying into executior 
punishments ordained by the tribunals, punishments without 
which there would be no security and no government. Now, i 
the desire of escaping an evil of this sort be gratified, the law, tc 
the same extent, will be rendered inefficient. It appears, then, 
that the evil resulting from this satisfaction is that which results 
from the inefficiency of the laws, or, what amounts to the same 
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thing, from the non-existence of laws. But the evil which 
results from the non-existence of laws is, in fact, an assemblage 
of all the different evils which the laws are established to prevent ; 
that is to say, of all the evils which men are liable to experience 
on the part of other men. It is true that a single triumph over 
the laws, obtained in this way by an individual, is not sufficient 
to shake the whole system ; nevertheless, every example of this 
kind is a symptom of weakness, a step towards destruction. 
There results, then, from it an evil of the second order, an alarm, 
at least a danger ; and, if the laws connive at this evasion, they 
will do it in contradiction to their own aim. In order to escape 
one evil, they will admit another, much more than its equivalent. 

There remains the case in which an individual repels an evil to 
which the laws have not chosen to subject him. If they have 
not chosen to subject him to it, they do not wish him to submit 
to it. To repel this evil is itself a good. It is possible that, in 
making efforts to preserve himself from it, the individual in 
question may do an evil more than equivalent to this good. Is 
the evil he does in his own defence confined to what is necessary 
for that object, or does it go beyond? What is the proportion of 
the evil which he does to the evil he avoids? Isit equal, greater, 
or less? Would the evil he has avoided have been susceptible of 
compensation if, instead of defending himself by a method so 
costly, he had preferred to submit to it for a time? These are 
questions of fact, which the law ought to take into consideration, 
before establishing in detail the regulations of self-defence. Itis 
a subject which belongs to that part of the penal code which 
treats of the means of justification or extenuation in regard to 
"offences committed. It is sufficient to observe here that in all 
these cases, though there is, in fact, an evil of the first order, yet 
all the evil which an individual may do in self-defence produces 
no alarm and no danger. Other men have nothing to fear, uniess 
they first commence an illegal attack. 


: 
. 
| 
! 


60 PRINCIPLES OF LEGISLATION. 


CHAPTER XII. 
The Limits which separate Morals from Legislation. 


Moratiry in general is the art of directing the actions of men in ‘ 
such a way as to produce the greatest possible sum of good. 

Legislation ought to have precisely the same object. 

But although these two arts, or rather sciences, have the same 
end, they differ greatly in extent. All actions, whether public 
or private, fall under the jurisdiction of morals. It is a guide ~ 
which leads the individual, as it were, by the hand through all © 
the details of his life, all his relations with his fellows. Legis- 
lation cannot do this; and, if it could, it ought not to exercise a 
continual interference and dictation over the conduct of men. 

Morality commands each individual to do all that is advan-— 
tageous to the community, his own personal advantage included. 
But there are many acts useful to the community which legisla- 
tion ought not to command. There are also many injurious © 
actions which it ought not to forbid, although morality does so. © 
In a word, legislation has the same centre with morals, but it has ~ 
not the same circumference. ; 

There are two reasons for this difference: 1st. Legislation can 
have no direct influence upon the conduct of men, except by ~ 
punishments. Now these punishments are so many evils, which 
are not justifiable except so far as there results from them a ~ 
greater sum of good. But, in many cases in which we might 
desire to strengthen a moral precept by a punishment, the evil of — 
the punishment would be greater than the evil of the offence. 
The means necessary to carry the law into execution would be of 
a nature to spread through society a degree of alarm more injurious 
than the evil intended to be prevented. . 

2nd. Legislation is often arrested by the danger of overwhelm- — 
ing the innocent in seeking to punish the guilty. Whence comes ~ 
this danger? From the difficulty of defining an offence, and — 
giving a clear and precise ideaof it. For example, hard-hearted- — 
ness, ingratitude, perfidy, and other vices which the popular 


| 
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! sanction punishes, cannot come under the power of the law, unless 

they are defined as exactly as theft, homicide, or perjury. 

But, the better to distinguish the true limits of morals and 
legislation, it will be well to refer to the common classification of 

moral duties. 

Private morality regulates the actions of men, either in that 
part of their conduct in which they alone are interested, or in 
that which may affect the interests of others. The actions which 
affect a man’s individual interest compose a class called, perhaps 
improperly, duties to ourselves ; and the quality or disposition 
manifested in the accomplishment of those duties receives the 
name of prudence. That part of conduct which relates to others 
composes a class of actions called duties to others. Now there are 
two ways of consulting the happiness of others: the one negative, 
abstaining from diminishing it ; the other positive, labouring to 
augment it. The first constitutes probity ; the second is benefi- 
cence. 

Morality upon these three points needs the aid of the law; 
but not in the same degree, nor in the same manner. 

I. The rules of prudence are almost always sufficient of them- 
selves. If a man fails in what regards his particular private 
interest, it is not his will which is in fault, it is his understand- 
ing. If he does wrong, it can only be through mistake. The 
fear of hurting himself is a motive of repression sufficiently 
strong; it would be useless to add to it the fear of an artificial 

pain. 

Does any one object, that facts show the contrary? That 
excesses of play, those of intemperance, the illicit intercourse 
between the sexes, attended so often by the greatest dangers, 
are enough to prove that individuals have not always sufficient 
prudence to abstain from what hurts them ? 

Confining myself to a general reply, I answer, in the first place, 
that, in the greater part of these cases, punishment would be so 

easily eluded, that it would be inefficacious; secondly, that the 
evil produced by the penal law would be much beyond the evil 


of the offence. 


- 
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Suppose, for example, that a legislator should feel himself 
authorized to undertake the extirpation of drunkenness and for-~ 
nication by direct laws. He would have to begin by a multitude ! 
of regulations. The first inconvenience would therefore be a 
complexity of laws. The easier it is to conceal these vices, the 
more necessary 1t would be to resort to severity of punishment, 
in order to destroy by the terror of examples the constantly re- 
curring hope of impunity. This excessive rigour of laws forms — 
a second inconvenience not less grave than the first. The diffi- 
culty of procuring proofs would be such, that it would be neces- 
sary to encourage informers, and to entertain an army of spies. © 
This necessity forms a third inconvenience, greater than either of — 
the others. Let us compare the results of good and evil. Offences 
of this nature, if that name can be properly given to imprudences, — 
produce no alarm; but the pretended remedy would spread a uni- 
versal terror; innocent or guilty, every one would fear for him- 
self or his connexions; suspicions and accusations would render — 
society dangerous; we should fly from it; we should inyolve 
ourselves in mystery and concealment; we should shun all the 
disclosures of confidence. Instead of suppressing one vice, the 
laws would produce other vices, new and more dangerous. 7 

It is true that example may render certain excesses contagious ; — 
and that an evil which would be almost imperceptible, if it acted — 
only upon a small number of individuals, may become important 
by its extent. All that the legislator can do in reference to 
offences of this kind is, to submit them to some slight punish- — 
ment in cases of scandalous notoriety. This will be sufficient to 
give them a taint of illegality, which will excite the popular 
sanction against them. 

It is in cases of this kind that legislators have governed too 
much. Instead of trusting to the prudence of individuals, they 
have treated them like children, or slaves. They have suffered 
themselves to be carried away by the same passion which has 
influenced the founders of religious orders, who, to signalize their 
authority, and through a littleness of spirit, have held their sub- 
jects in the most abject dependence, and have traced for them, 


« 
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day by day, and moment by moment, their occupations, their 
food, their rising up, their lying down, and all the petty details 
of their life. There are celebrated codes, in which are found a 
multitude of clogs of this sort; there are useless restraints upon 
marriage; punishments decreed against celibacy; sumptuary 
laws regulating the fashion of dress, the expense of festivals, the 
furniture of houses, and the ornaments of women; there are 
numberless details about aliments permitted or forbidden; about 
ablutions of such or such a kind; about the purifications which 
health or cleanliness require; and a thousand similar puerilities, 
which add, to all the inconvenience of useless restraint, that of 
besotting the people, by covering these absurdities with a veil of 
‘mystery, to disguise their folly. 

: Yet more unhappy are the States in which it is attempted to 
‘maintain by penal laws a uniformity of religious opinions. The 
choice of their religion ought to be referred entirely to the pru- 
dence of individuals. If they are persuaded that their eternal 
happiness depends upon a certain form of worship or a certain 
belief, what can a legislator oppose to an interest so great P It 
is not necessary to insist upon this truth—it is generally acknow- 
ledged; but, in tracing the boundaries of legislation, I cannot 
forget those which it is the most important not to overstep. 

As a general rule, the greatest possible latitude should be left 
to individuals, in all cases in which they can injure none but 
themselves, for they are the best judges of their own interests. 
If they deceive themselves, it is to be supposed that the moment 
they discover their error they will alter their conduct. The 
power of the law need interfere only to prevent them from 
injuring each other. It is there that restraint is necessary ; it is 
there that the application of punishments is truly useful, because 
the rigour exercised upon an individual becomes in such a case 
the security of all. 

IL. It is true that there is a natural connection between pru- 
dence and probity; for our own interest, well understood, will 
never leave us without motives to abstain from injuring our 


fellows. 
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Let us stop a moment at this point. I say that, independentl 
of religion and the laws, we always have some natural motives 
that is, motives derived from our own interest for consulting t. 
happiness of others. 1st. The motive of pure benevolence, @ 
sweet and calm sentiment which we delight to experience, an 
which inspires us with a repugnance to be the cause of suffering, 
2nd. The motives of private affection, which exercise their empire 
in domestic life, and within the particular circle of our intimacies. 
3rd. The desire of good repute, and the fear of blame. This is a) 
sort of calculation of trade. Itis paying, to have credit; speaking 
truth, to obtain confidence; serving, to be served. It is thus we 
must understand that saying of a wit, that, if there were no such 
thing as honesty, it would be a good speculation to invent tt, od 
means of making one’s fortune. ¥) 

A man enlightened as to his own interest will not indulge 
himself in a secret offence through fear of contracting a shameful 
habit, which sooner or later will betray him; and because the 
having secrets to conceal from the prying eee of mankind | 
leaves in the heart a sediment of disquiet, which corrupts every 
pleasure. All he can acquire at the expense of security cannot 
make up for the loss of that; and, if he desires a good reputation, — 
the best guarantee he can have for it is his own esteem. 

But, in order that an individual should perceive this connection | 
between the interests of others and his own, he needs an en- 
lightened spirit and a heart free from seductive passions. The 
greater part of men have neither sufficient light, sufficient 
strength of mind, nor sufficieht moral sensibility to place their 
honesty above the aid of the laws. The legislator must supply - 
the feebleness of this natural interest by adding to it an artificial d 
interest, more steady and more easily perceived. 

More yet. In many cases morality derives its existence from | 
the law; that is, to decide whether the action is morally good 
or bad, it is necessary to know whether the laws permit or forbid 
it. It is so of what concerns property. A manner of selling or 
acquiring, esteemed dishonest in one country, would be irre-_ 
proachable in another. It is the same with offences against the 


ee 


PRINCIPLES OF LEGISLATION. 65 


state. The state exists only by law, and it is impossible to say 
what conduct in this behalf morality requires of us before knowing 
what the legislator has decreed. There are countries where it is 
an offence to enlist into the service of a foreign power, and others 
‘in which such a service is lawful and honourable.* 

III. As to beneficience some distinctions are necessary. The 
law may be extended to general objects, such as the care of the 
‘poor; but, for details, it is necessary to depend upon private 
morality. Beneficence has its mysteries, and loves best to employ 
itself upon evils so unforeseen or so secret that the law cannot 
reach them. Besides, it is to individual free-will that benevo- 
ence owes its energy. If the same acts were commanded, they 
_ would no longer be benefits, they would lose their attraction and 
their essence. It is morality, and especially religion, which 
here form the necessary complement to legislation, and the 
sweetest tie of humanity. 

However, instead of having done too much in this respect, 
legislators have not done enough. They ought to erect into an 
offence the refusal or the omission of a service of humanity when 
it would be easy to render it, and when some distinct ill clearly 
results from the refusal; such, for example, as abandoning a 
' wounded man ina solitary road without seeking any assistance 
for him; not giving information to a man who is ignorantly 
_ meddling with poisons; not reaching out the hand to ene who 
has fallen into a ditch from which he cannot extricate himself; 
in these, and other similar cases, could any fault be found with a 
punishment, exposing the delinquent to a certain degree of shame, 


| * Here we touch upon one of the most difficult of questions. If the 
"Jaw is not what it ought to be; if it openly combats the principle of 
utility ; ought we to obey it? Ought we to violate it? Ought we to 
| remain neuter between the law which commands an evil, and morality 
| which forbids it? The solution of this question involves considerations 
both of prudence and benevolence. We ought to examine if it is more 
dangerous to violate the jaw than to obey it; we ought to consider 
_ whether the probable evils of obedience are less or greater than the pro- 


_ bable evils of disobedience. 
F 
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or subjecting him to a pecuniary responsibility for the evil which : 


he might have prevented ? 
I will add, that legislation might be extended further than it 


is in relation to the interests of the inferior animals. J do not | 
approve the laws of the Hindus on this subject. There are _ 
good reasons why animals should serve for the nourishment of — 
man, and for destroying those which incommode us. We are the | 


better for it, and they are not the worse; for they have not, as 
we have, long and cruel auticipations of the future; and the 
death which they receive at our hands may always be rendered 


less painful than that which awaits them in the inevitable course — 
of nature. But what can be said to justify the useless torments © 
they are made to suffer; the cruel caprices which are exercised — 
upon them? Among the many reasons which might be given 


for making criminal such gratuitous cruelties, I confine myself 
to that which relates to my subject. It is a means of cultivating 


a general sentiment of benevolence, and of rendering men more — 
mild; or at least of preventing that brutal depravity, which, — 


after fleshing itself upon animals, presently demands human — 


suffering to satiate its appetite.* 


CHAPTER XIII. 
False Methods of Reasoning on the Subject of Legislation. 


Ir has been the object of this introduction to give a clear idea of 
the principle of utility, and of the method of reasoning conform- 
able to that principle. There results from it a legislative logic, 
which can be summed up in a few words. What is it to offer a 
good reason with respect toa law? It is to allege the good or 


evil which the law tends to produce: so much good, so many argu- | 


ments in its favour; so much evil, so many arguments against it ; 
remembering all the time that good and evil are nothing else 
than pleasure and pain. 


* See Barrow’s Voyage to the Cape oy Good Hope, for the cruelties of 


the Dutch settlers toward their cattle and their slaven. 
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What is it to offer a false reason? It is the alleging for or 
against a law something else than its good or evil effects. 

Nothing can be more simple, yet nothing is more new. It is 
not the principle of utility which is new; on the contrary, that 
principle is necessarily as old as the human race. All the truth 
‘there is in morality, all the good there is in the laws, emanate 
from it; but utility has often been followed by instinct, while it 
has been combatted by argument. Ifin books of legislation it 
ws out some sparks here and there, they are quickly extin- 
guished in the surrounding smoke. Brccarta is the only writer 
who deserves to be noted as an exception ; yet even in his work 
there is some reasoning drawn from false sources. 

It is upwards of two thousand years since Aristotle undertook 
to form, under the title of Sophisms, a complete catalogue of the 
different kinds of false reasoning. This catalogue, improved by 
the information which so long an interval might furnish, would 
here have its place and its use. But such an undertaking would 
carry me too far. I shall be content with presenting some heads 
of error on the subject of legislation. By means of such a con- 
trast, the principle of utility will be put into a clearer light. 

1. Antiquity is not a Reason. 

The antiquity of a law may create a prejudice in its favour ; but 
in itself, it is notareason. If the law in question has contributed 
to the public good, the older it is, the easier it will be to enumerate 
‘its good effects, and to prove its utility by a direct proeess. 

2. The Authority of Religion is not a Reason. 

| Of late, this method of reasoning has gone much out of fashion, 
‘but till recently its use was very extensive. The work of 
Algernon Sidney is full of citations from the Old Testament ; and 
he finds there the foundation of a system of Democracy, as 
Bossuet had found the principles of absolute power. Sidney 
wished to combat the partisans of divine right and passive 
obedience with their own weapons. 

If we suppose that a law emanates from the Deity, we suppose 


that it emanates from supreme wisdom, and supreme bounty. 
F 2 
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Such a law, then, can only have for its object the most eminent 
utility ; and this utility, put into a clear light, will always be an 
ample justification of the law. 


3. Reproach of Innovation 1s not a Reason. 


should we be, if that principle had been always followed? All 
which exists has had a beginning; all which is established has 
been innovation, Those very persons who approve a law to-day 


because it is ancient, would have opposed it as new when it was- 
first introduced. 4 | 


4. An Arbitrary Definition ts not a Reason. 

Nothing is more common, among jurists and political writers, ; 
than to base their reasonings, and even to write long works, upon » 
a foundation of purely arbitrary definitions. This artifice con-— 
sists in taking a word ina particular sense, foreign from its 
common usage ; in employing that word as no one ever employed 
it before; and in puzzling the reader by an appearance of prog | 
foundness and of mystery. 

Montesquieu himself has fallen into this fault in the very bem 
ginning of his work. Wishing to give a definition of law, he 
proceeds from metaphor to metaphor; he brings together the 
most discordant objects—the Divinity, the material world, superior 
intelligences, beasts and men. We learn, at last, that laws are 
relations ; and eternal relations. Thus the definition is more 
obscure than the thing to be defined. The word Jaw, in its 
proper sense, excites in every mind a tolerably clear idea, the 
word *elation excites no idea at all. The word Jaw, in its figura 
tive sense, produces nothing but equivocations; and Montesquieu, 
who ought to have dissipated the dere has only in- 
creased it. 

It is the character of a false definition, that it can only be em- 
ployed in a particular way. That author, a little further on 
(ch. ili.), gives another definition. Law in general, he says, 18 
human reason, tn 80 far as it governs all the people of the earth. 
These terms are more familiar; but no clear idea results from 


£ 
: 
To reject innovation is to reject progress: in what a? All 
a] 
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| them. Is it the fact, that so many laws, contradictory, ferocious, 
or absurd, and in a perpetual state of change, are always 
human reason? It would seem that reason, so far from being 
the law, is often in opposition to it. 

This first chapter of Montesquieu has given occasion to al 
abundance of nonsense. The brain has been racked in search of 
_ metaphysical mysteries, where none in fact exist. Even Beccaria 
has suffered himself to be carried away by this obscure notion of 
_ relations. To interrogate a man in order to know whether he is 
innocent or guilty, is to force him, he tells us, to accuse himself. 
To this procedure he objects; and why ? because, as he says, it 
is to confound all relations.* But what does that mean? To 
‘enjoy, to suffer, to cause enjoyment, to cause suffering: those are 
: expressions which I understand ; but to follow relations and to 
confound relations, is what I do not understand at all. These 
abstract terms do not excite any idea in my mind; they do 
not awaken any sentiment. I am absolutely indifferent about 
_ relations ;—pleaswres and pains are what interest me. 

Rousseau has not been satisfied with the definition of Mon- 
tesquicu. He has given his own, which he announces as a great 
discovery. Law, he says, ts the expression of the general will. 
There are, then, no laws except where the people have spoken 
in abody. There is no law except in an absolute democracy. 
Rousseau has suppressed, by this supreme decree, all existing laws; 
and at the same time he has deprived of the possibility of 
existence all those. which are likely to be made hereafter,—the 

- legislation of the republic of San Marino alone excepted. 
5. Metaphors are not Reasons. 

I mean either metaphor properly so called, or allegory, used 

| at first for illustration or ornament, but afterwards made the basis 


of an argument. 

Blackstone, so great an enemy of all reform, that he has gone 
‘so far as to find fault with the introduction of the English lan- 
guage into the reports of cases decided by the courts, has neglected 


* Beccaria, ch. xii. 
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no means of inspiring his readers with the same prejudice. He 
represents the law* as a castle, as a fortress, which cannot be 
altered without being weakened. I allow that he does not ad- 


vance this metaphor as an argument; but why does he employ | 


| 
| 


it? To gain possession of the imagination; to prejudice his 
readers against every idea of reform; to excite in them an arti-_ 


ficial fear of all innovation in the laws. There remains in the 


mind a false image, which produces the same effect with false 
reasoning. He ought to have recollected that this allegory might 


be employed against himself. When they see the law turned | 
into a castle, is it not natural for ruined suitors to represent it as 


a castle inhabited by robbers ? 


A man’s house, say the English, is his castle. This poetical — 
expression is certainly no reason; for if a man’s house be his 
castle by night, why not by day? If it is an inviolable asylum — 
for the owner, why is it not so for every person whom he chooses — 
to receive there? The course of justice is sometimes interrupted — 
in England by this puerile notion of liberty. Criminals seem to — 


be looked upon like foxes ; they are suffered to have their burrows, 
in order to increase the sports of the chase. 


A church in Catholic countries is the House of God. This — 
metaphor has served to establish asylums forcriminals. It would — 


be a mark of disrespect for the Divinity to seize by force those 
who had taken refuge in his house. 

The balance of trade has produced a multitude of reasonings 
founded upon metaphor. It has been imagined that in the course 
of mutual commerce nations rose and sank like the scales of a 
balance loaded with unequal weights; people have been terribly 
alarmed at what appeared to them a want of equilibrium; for it 
has been supposed that what one nation gained the other must 
Jose, as if a weight had been transferred from one scale to tic 
other. 

The word mother-country has produced a great number of pre- 
judices and false’ reasonings in all questions concerniug colonies 


* 3 Comm. ch. xvii. 
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and the parent state. Duties have been imposed upon colonies, 
and they have been accused of offences, founded solely upon the 
metaphor of their filial dependence. 


6. A Fiction is not a Reason. 


I understand by fiction an assumed fact notoriously false, upon 
which one reasons as if it were true. 

The celebrated Cocceiji, the compiler of the Code Frederic, fur- 
nishes an example of this kind of reasoning on the subject of last 
wills. After a deal of circumlocution about the natural right, he 
decides that the legislator ought to grant to individuals the power 
of making a will. Why? Because the heir and the deceased are 
one and the same person, and consequently the heir ought to continue 
to enjoy the property of the deceased. (Code Fred. part ii. 1. 110, 
p. 156.) He offers, it is true, some arguments which involve, to 
a small extent, the principle of utility ; but that is in the preface. 
The serious reason, the judicial reason, is the identity of the living 
and the dead! 

The English lawyers, to justify the confiscation of property in 
certain cases, have employed a style of reasoning not unlike that 
of the chancellor of the great Frederic. They have imagined a 
corruption of blood which arrests the course of legal succession. 
A man has been capitally punished for the crime of high treason ; 
his innocent son is not only deprived of his father’s goods, but he 
cannot even inherit from his grandfather, because the channel 
by which the goods ought to pass has been corrupted. This 
fiction of a sort of political original sin serves as a foundation 
to all this point of law. But why stop there? If in fact the 
father’s blood is corrupted, why not destroy the vile offspring 
of corruption? Why not execute the son at the same time with 
the father? 

Blackstone, in the seventh chapter of his first book, in speak- 
ing of the royal authority, has given himself up to ail the 
puerility of fiction. The king, he tells us, is everywhere pre- 
sent; he can do no wrong; he is immortal. 

These ridiculous paradoxes, the fruits of servility, so far from 


72 PRINCIPLES OF LEGISLATION. 


furnishing just ideas of the prerogatives of royalty, only serve to 
dazzle, to mislead, and to give to reality itself an air of fable and ~ 
of prodigy. But these fictions are not mere sparkles of imagi- 
nation. He makes them the foundation of many reasonings. — 
He employs them to explain certain royal prerogatives, which — 
might be justified by very good arguments, without perceiving © 
how much the best cause is injured by attempting to prop it up — 
by falsehoods. The judges, he tells us, are mirrors, in which the _ 
image of the king is reflected. What puerility! Is it not expos- — 
ing to ridicule the very objects which he designs to render the | 
most respectable ? 

But there are fictions more bold and more important, which . 
have played a great part in politics, and which have produced ~ 
celebrated works: these are contracts. 

The Leviathan of Hobbes, a work now-a-days but little known, 
and detested through prejudice and at second-hand as a defence | 
of despotism, is an attempt to base all political society upon a 
pretended contract between the people and the sovereign. The 
people by this contract have renounced their natural liberty, — 
which produced nothing but evil; and have deposited all power 
in the hands of the prince. All opposing wills have been united — 
in his, or rather annihilated by it. That which he wills is taken — 
to be the will of all his subjects. When David brought about the 
destruction of Uriah, he acted in that matter with Uriah’s con- — 
sent, for Uriah had consented to all that David might command. 
The prince, according to this system, might sin against God, but 
he could not sin against man, because all his actions proceeded 
from the general consent. It was impossible to entertain the 
idea of resisting him, because such an idea implied the contradic- 
tion of resisting one’s self. 

Locke, whose name is as dear to the friends of liberty as that 
of Hobbes is odious, has also fixed the basis of government upon 
acontract. He agrees that there isa contract between the prince 
and the people; but according to him the prince takes an engage- 
ment to govern according to the laws, and for the public good; 
while the people, on their side, take an engagement of obedience 
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so long as the prince remains faithful to the conditions in virtue 
of which he receives the crown. 

Rousseau rejects with indignation the idea of this bilateral 
contract between the prince and the people. He has imagined » 
social contract, by which all are bound to all, and which is the 
only legitimate basis of government. Society exists only by 
virtue of this free convention of associates. 

_ These three systems—so directly opposed—agree, however, in 
beginning the theory of politics with a fiction, for these three con- 
tracts are equally fictitious. They exist only in the imagination of 
their authors. Not only we find no trace of them in history, but 
everywhere we discover proofs to the contrary. 

The contract of Hobbes is a manifest falsehood. Despotism 
has everywhere been the result of violence and of false religious 
ideas. If a people can be found which by a public act has sur- 
rendered up the supreme authority to its chief, it is not true that, 
in so doing, that people submitted itself to all the caprices, how- 
ever strange or cruel, of its sovereign. The singular act of the 
Danish people in 1660 includes essential clauses which limit the 
supreme power. 

The social contract of Rousseau has not been judged so severely, 
| because men are not difficult about the logic of a system which 
establishes that which they best love—liberty and equality. But 
where has this universal convention been formed? What are its 
clauses? In what language is it written? Why has it always 
been unknown? Upon coming out of the forests, upon renouncing 
savage life, what tribe has possessed those great ideas of morals 
and politics upon which this primitive convention is built? 

The contract of Locke is more specious, because, in fact, there 
are some monarchies in which the sovereign takes certain engage- 
ments upon his accession to the throne; and accepts certain con- 
ditions upon the part of the nation he is to govern. 

However, even this contract is but a fiction. The essence of 
a contract consists in the free consent of the parties interested. 
It supposes that all the objects of the engagement are specified 
and known. Now if the prince is free, at his accession, to accept 
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or to refuse, are the people equally so? Cana few vague accla- 
mations be counted as an act of individual and universal assent? 
Can this contract bind that multitude of individuals who never 
heard of it, who have never been called to sanction it, and wh 
could not have refused their consent without endangering their 
fortunes and their lives? 

Besides, in the greater part of monarchies, this pretended con-. 
tract has not even the appearance of reality. We do not see 
even the shadow of an engagement between the prince and the 
people. 

It is not necessary to make the happiness of the human race 
dependent on a fiction. Itis not necessary to erect the social, 
pyramid upon a foundation of sand, or upon a clay which slips. 
from beneath it. Let us leave such trifling to children; men 
ought to speak the language of truth and reason. t 

The true political tie is the immense interest which men have 
in maintaining a government. Without a government there can 
be no security, no domestic enjoyments, no property, no industry. 
It is in this fact that we ought to seek the basis and the reason 
of all governments, whatever may be their origin and their form ; 
it is by comparing them with their object that we can reason 
with solidity upon their rights and their obligations, without 
having recourse to pretended contracts which can only serve to 
produce interminable disputes. 


7. Fancy is not a Reason. 


Nothing is more common than to say, reason decides, eternal 
reason orders, &c. But what is this reason? If it is not a dis- 
tinct view of good or evil, it is mere fancy; it is a despotism, 
which announces nothing but the interior persuasion of him who 
speaks. Let us see upon what foundation a distinguished jurist: 
has sought to establish the paternal authority. A man of ordinary 
good sense would not see much difficulty in that question; but 
your learned men find a mystery everywhere. 

«The right of a father over his children,” says Cocceiji, ‘is 
founded in reason;—for, 1st, Children are born in a house, of 
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which the father is the master; 2nd, They are born in a family 
f which he is the chief; 3rd, They are of his seed, and a part of 
is body.”” These are the reasons from which he concludes, 
ong other things, that a man of forty ought not to marry 
ithout the consent of a father, who in the course of nature 
nust by that time be in his dotage. What there is common to 
shese three reasons is, that none of them has any relation to the 

terests of the parties. The author consults neither the welfare 
f father nor that of the children. 

The right of a father is an improper phrase. The question is 
ot of an unlimited, nor of an indivisible right. There are many 
inds of rights which may be granted or refused to a father, each 
for particular reasons. 

The first reason which Cocceiji alleges is founded upon a fact 
hich is true only by accident. Let a traveller have children 
ho are born at a tavern, on board a vessel, or in the house of a 
friend, such a father would lack this first basis of paternal 
authority. According to this reasoning, the children of 29 
domestic, and those of a soldier, ought not to be subject to their 
fathers’ commands, but to those of the person in whose house 
they are born. 

_ If the second reason has any determinate sense, it is only a 
repetition of the first. Is the child of a man who lives in his 
father’s house, or in the house of an elder brother, or a patron, 
born in a family of which his father is the chief ? 

The third reason is as futile as it is indecent. ‘The child is 
born of the seed of his father, and is a part of his body.” If 
this is the foundation of the right, it ought to put the power of 
the mother far above that of the father. 
| And here we may remark an essential difference between false 
} principles and the true one. The principle of utility, applying 
itself only to the interests of the parties, bends to circumstances, 
| and accommodates itself to every case. False principles, being 
founded upon things which have nothing to do with individual 
| interests, would be inflexible if they were consistent. Such is 
| the character of this pretended right founded upon birth. The 
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son naturally belongs to the father, because the matter of which 
the son is formed once circulated in the father’s veins. Wi 
matter how unhappy he renders his son;—it is impossible ta 
annihilate his right, because we cannot make his son cease to be 
his son. The corn of which your body is made formerly grew in 
my field; how is it that you are not my slave? 


8. Antipathy and Sympathy are not Reasons. 


Reasoning by antipathy is most common upon subjects con- ; 
nected with penal law; for we have antipathies against actions» 
reputed to be crimes; antipathies against individuals reputed to 
be criminals; antipathies against the ministers of justice; anti- 
pathies against such and such punishments. This false prin-— 
ciple has reigned like a tyrant throughout this vast province of © 
law. Beccaria first dared openly to attack it. His arms were of 
celestial temper; but if he did much towards destroying the 
usurper, he did very little towards the establishment of a new ‘| 
and more equitable rule. 

It is the principle of antipathy which leads us to speak of 
offences as deserving punishment. It is the corresponding pang 
ciple of sympathy which leads us to speak of certain actions as 
meriting reward. This word merit can only lead to passion and — 
toerror. Itis effects, good or bad, which we ought alone toconsider. — 

But when I say that antipathies and sympathies are no reason, 
I mean those of the legislator; for the antipathies and sympa- _ 
thies of the people may be reasons, and very powerful ones, 
However odd or pernicious a religion, a law, a custom may be, it 
is of no consequence, so long as the people are attached to it. 
The strength of their prejudice is the measure of the indul-— 
gence which should be granted to it. To take away an enjoy- 
ment or a hope, chimerical though it may be, is to do the same ‘ 
injury as if we took away areal hope, areal enjoyment. In such 
a case the pain of a single individual becomes, by sympathy, the 2 
pain of all. Thence results a crowd of evils; antipathy against — 
a law which wounds the general prejudice; antipathy against — 


the whole code of that law is a part; antipathy against the 
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government which carries the laws into execution; a disposi- 
tion not to aid in their execution; a disposition secretly to oppose 
it; a disposition to oppose it openly and by force; a disposition 
> destroy a government which sets itself in opposition to the 
popular will—all the evils produced by those offences, which, in 
‘a collective shape, form that sad compound called rebellion or 
civil war—all the evils produced by the punishments which are 
‘resorted to as a means of putting a stop to those offences. Such 
is the succession of fatal consequences which are always ready to 
arise from fancies and prejudices violently opposed. The legis- 
lator ought to yield to the violence of a current which carries 
away everything that obstructs it. But let us observe, that in 
such a case, the fancies themselves are not the reason that 
determines the legislator ; his reason is the evils which threaten 
to grow out of an opposition to those fancies. 

But ought the legislator to be a slave to the fancies of those 
_ whom he governs? No. Between an imprudent opposition and 
a servile compliance there is a middle path, honourable and safe. 
| It is to combat these fancies with the only arms that can conquer 
them—example and instruction. He must enlighten the people, 
he must address himself to the public reason; he must give 
| time for error to be unmasked. Sound reasons, clearly set forth, 
| are of necessity stronger than false ones. But the legislator 
_ ought not to show himself too openly in these instructions, for 
fear of compromitting himself with the public ignorance. Indi- 
rect means will better answer his end. 
| It is to be observed, however, that too much deference for 
| prejudices is a more common fault than the contrary excess. 
| The best projects of laws are for ever stumbling against this 
common objection,—“ Prejudice is opposed to it; the people 
will be offended!’ But how is that known ? How has public 
opinion been consulted? What is its organ? Have the whole 
people but one uniform notion on the subject? Have all the 
individuals of the community the same sentiments, including 
perhaps nine out of ten, who never heard the subject spoken of? 
Besides, if the people are in error, are they compelled always to 
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| 
remain so? Will not an influx of light dissipate the darkness | 
which produces error? Can we expect the people to possess. 
sound knowledge, while it is yet unattained by their legislators, 
by those who are regarded as the wise men of the land? Have) 
there not been examples of other nations who have come out of | 
a similar ignorance, and where triumphs have been achieved 
over the same obstacles ? 
After all, popular prejudice serves oftener as a pretext than as | 
a motive. It is a convenient cover for the weakness of states- | 
men. ‘The ignorance of the people is the favourite argument of 
pusillanimity and of indolence; while the real motives are pre- | 
judices from which the legislators themselves have not been able | 
to get free. The name of the people is falsely used to justify | 
their leaders. 


9. Begging the Question is not a Reason. | 


The petitio principii, or begging the question, is one of the 
sophisms which is noted by Aristotle; but it is a Proteus which 
conceals itself artfully, and is reproduced under a thousand 
forms. 

Begging the question, or rather assuming the question, con- 
sists in making use of the very proposition in dispute, as though 
it were already proved. 

This false procedure insinuates itself into morals and legisla- 
tion, under the disguise of sentimental or impassioned terms; 
that is, terms which, beside their principal sense, carry with 
them an accessory idea of praise or blame. Veuter terms are 
those which simply express the thing in question, without any 
attending presumption of good or evil; without introducing any 
foreign idea of blame or approbation. 

Now it is to be observed that an impassioned term envelops 
a proposition not expressed, but understood, which always accom- 
panies its employment, though in general unperceived by those 
who employ it. This concealed proposition implies either blame 
or praise; but the implication is always vague and undetermined. 

Do I desire to connect an idea of utility with a term which 
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eommonly conveys an accessory idea of blame? I shall seem to 
advance a paradox, and to contradict myself. For example, 
should I say that such a piece of /urwry is a good thing? The 
proposition astonishes those who are accustomed to attach to this 
word Jucury a sentiment of disapprobation. 
How shall I be able to examine this particular point without 
awakening a dangerous association? I must have recourse toa 
neuter word; I must say, for example, such a manner of spending 
one’s revenue is good. ‘This turn of expression runs counter to no 
prejudice, and permits an impartial examination of the object in 
question. When Helvetius advanced the idea that all actions 
have interest for their motive, the public cried out against his 
doctrine without stopping to understand it. Why? Because 
the word interest has an odious sense; a common acceptation, in 
which it seems to exclude every motive of pure attachment and 
of benevolence. 
_ How many reasonings upon political subjects are founded upon 
: nothing but impassioned terms! People suppose they are giving 
a reason for a law, when they say that it is conformable to the 
: principles of monarchy or of democracy. But that means nothing. 
If there are persons in whose minds these words are associated 
- an idea of approbation, there are others who attach con- 
trary ideas to them. Let these two parties begin to quarrel, the 
dispute will never come to an end, except through the weariness 
of the combatants. For, before beginning a true examination, we 
must renounce these impassioned terms, and calculate the effects 
of the proposed law in good and evil. 

Blackstone admires in the British constitution the combina- 
tion of the three forms of government; and he hence concludes 
that it must possess the collected good qualities of monarchy, 
aristocracy, and democracy. How happened it that he did not 
perceive, that without changing his premises, a conclusion might 
be drawn from them, diametrically opposite, yet equally just; to 
wit, that the British constitution must unite all the particular 
faults of democracy, aristocracy, and monarchy ? 

To the word independence, there are attached certain accessory 
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ideas of dignity and virtue; to the word depen dence, oll 
ideas of inferiority and corruption. Hence it is that the pan 
gyrists of the British constitution admire the independence of the 
three powers of which the legislature is composed. This, im 
their eyes, is the masterpiece of politics; the happiest trait in 
that whole scheme of government. On the other side, those who 
would detract from the merits of that constitution, are always in- 
sisting upon the actual dependence of one or the other of its a 
Neither the praise nor the censure contain any reasons. 

As to the fact, the pretended independence does not exist. 
The king and the greater part of the lords have a direct influence 
upon the election of the House of Commons. The king has the 
power of dissolving that House at any moment; a power of no 
little efficacy. The king exercises a direct influence by honour- 
able and lucrative employments, which he gives or takes away 
at pleasure. On the other side, the king is dependent upon the 
two Houses, and particularly upon the Commons, since he cannot 
maintain himself without money and troops,—two principal and 
essential matters which are wholly under the control of the re- | 
presentatives of the people. What pretence has the House of 
Lords to be called independent, while the king can augment its 
number at pleasure, and change the vote in his favour by the 
creation of new lords; exercising too, as he does, an additional 
influence on the temporal peers, by the prospect of advancement 
in the ranks of the peerage; and on the bishops, by the bait of 
ecclesiastical promotion ? 

Instead of reasoning upon a deceptive word, let us consider 
effects. It is the reciprocal dependence of these three powers 
which produces their agreement; which subjects them to fixed 
rules, which gives them a steady and systematic operation. 
Hence the necessity of mutual respect, attention, concession, and 
moderation. If they were absolutely independent, there would 
be continual shocks between them. It would often be necessary 
to appeal to force; and the result would be a state of anarchy. 

I cannot refrain from giving two other examples of this error 
of reasoning, founded upon the misuse of terms. 
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if we attempt a theory upon the subject of national represen- 
tation, in following out all that appears to be a natural conse- 
quence of that abstract idea, we come at last to the conclusion 
that universal suffrage ought to be established; and to the addi- 
tional conclusion that the representatives ought to be re-chosen 
as frequently as possible, in order that the national representation 
may deserve to be esteemed such. 

In deciding these same questions according to the principle of 
utility, it will not do to reason upon words; we must look only 
at effects. In the election of a legislative assembly, the right 
of suffrage should not be allowed except to those who are esteemed 
by the nation fit to exercise it; for a choice made by men who 
do not possess the national confidence will weaken the confidence 
of the nation in the assembly so chosen. 

Men who would not be thought fit to be electors, are those 
who cannot be presumed to possess political integrity, and a 
sufficient degree of knowledge. Now we cannot presume upon 
the political integrity of those whom want exposes to the temp- 
F of selling themselves; nor of those who have no fixed 
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abode; nor of those who have been found guilty in the courts of 
| justice of certain offences forbidden by the law. We cannot 
presume a sufficient degree of knowledge in women, whom their 
| domestic condition withdraws from the conduct of public affairs; 
in children and adults beneath a certain age; in those who are 
deprived by their poverty of the first elements of education, 
&e. &e. 

It is according to these principles, and others like them, that 
we ought to fix the conditions necessary for becoming an elector; 
and it is in like manner, upon the advantages and disadvantages 
of frequent elections, without paying any attention to arguments 
drawn from abstract terms, that we ought to reason in establish- 
ing the duration of a legislative assembly. 

The last example I shall give will be taken from contracts; 1 
mean those political fictions to which this name has been applied 
by their authors. 

| When Locke and Rousseau reason upon this pretended contract ; 
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when they affirm that the social or political contract includes” 
such and such a clause, can they prove it otherwise than by the 
general utility which is supposed to result from it? Grant that 

this contract which has never been reduced to writing is, how-— 
ever, in full existence. On what depends all its force? Is it not 
upon its utility? Why ought we to fulfil our engagements? 
Because the faith of promises is the basis of society. It is for 
the advantage of all that the promises of every individual should” 
be faithfully observed. There would no longer be any security 
among men, no commerce, no confidence ;—it would be neces- 
sary to go back to the woods, if engagements did not possess 
an obligatory force. It is the same with these political con- 
tracts. It is their utility which makes them binding. When 
they become injurious, they lose their force. If a king had taken 
an oath to render his subjects unhappy, would such an engage- 
be valid? If the people were sworn to obey him at all events, | 
would they be bound to suffer themselves to be exterminated by | 
a Nero or a Caligula, rather than violate their promise? If there 
resulted from the contract effects universally injurious, could” 
there be any sufficient reason for maintaining it? It cannot be 
denied, then, that the validity of a contract is at bottom only a 
question of utility—a little wrapped up, a little disguised, and, 
‘in consequence, more susceptible of false interpretations. 


10. An imaginary Law 1s not a Reason. 


Natural law, natural rights, are two kinds of fictions or meta- 
phors, which play so great a part in books of legislation that 
they deserve to be examined by themselves. 

The primitive sense of the word Jaw, and the ordinary mean- 
ing of the word, is—the will or command of a legislator. The 
law of nature is a figurative expression, in which nature is repre- | 
sented as a being; and such and such a disposition is attributed 
to her, which is figuratively called a law. In this sense, all the 
general inclinations of men, all those which appear to exist inde- 
pendently of humap societies, and from which must proceed the 
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stablishment of political and civil law, are called laws of nature. 
is is the true sense of the phrase. 
- But this is not the way in which it is understood. Authors 
yave taken it in a direct sense; as if there had been a real code: 
of natural laws. They appeal to these laws; they cite them, and 
hey oppose them, clause by clause, to the enactments of legis- 
ators. They do not see that these natural laws are laws of their 
wn invention; that they are all at odds among themselves as to 
he contents of this pretended code; that they affirm without 
sroof; that systems are as numerous as authors; and that, in 
easoning in this manner, it is necessary to be always beginning 
new, because every one can advance what he pleases touching 
‘aws which are only imaginary, and so keep on disputing for 
ver. 

What is natural to man is sentiments of pleasure or pain, 
what are called inclinations. But to call these sentiments and 
these inclinations Jaws, is to introduce a false and dangerous idea. 
It is to set language in opposition to itself; for it is necessary to 
make Jaws precisely for the purpose of restraining these inclina- 
ions. Instead of regarding them as laws, they must be sub- 


hat it is necessary to have laws the most repressive. If there 
were a law of nature which directed all men towards their common 


Blackstone, in speaking of the obligation of parents to provide 
for the support of their children, says, “that it is a principle of 
natural law, a duty imposed by nature itself, and by the proper 
of the parents in bringing the children into the world. 
Montesquieu,” he adds, ‘‘ observes with reason, that the natural 
ligation of the father to support his children, is what has 
aused the establishment of marriage, which points out the 
person who ought to fulfil this obligation.” (Book i. ch. 16.) 
Parents are inclined to support their children; parents ought 
to support their children; these are two distinct propositions. 
@ 2 
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The first does not suppose the second; the second does not a 
pose the first. There are, without doubt, the strongest reasons 
for imposing upon parents the obligation to bring up their 
children. Why have not Blackstone and Montesquieu mentioned 
those reasons? Why do they refer us to what they call the law 
of nature? What is this law of nature, which needs to be 
propped up by a secondary law from another legislator? If this 
natural obligation exists, as Montesquieu says it does, far from 
serving as the foundation of marriage, it proves its inutility,—at 
least for the end which he assigns. One of the objects of mar- 
riage is, precisely to supply the insufficiency of natural affection. 
It is designed to convert into obligation that inclination of 
parents, which would not always be sufficiently strong to sur- 
mount the pains and embarrassments of education. 

Men are very well disposed to provide for their own support. 
It has not been necessary to make laws to oblige them to that. 
If the disposition of parents to provide for the support of their 
children had been constantly and universally as strong, legis- 
lators never would have thought of turning it into an obligation, 

_ The exposure of infants, so common in ancient Greece, is still 
practised in China, and to a greater extent. To abolish this 
practice, would it not be necessary to allege other reasons besides 
this pretended law of nature, which here is evidently at fault? 

The word rights, the same as the word daw, has two senses; 
the one a proper sense, the other a metaphorical sense. Rights, 
properly so called, are the creatures of Jaw properly so called; 
real laws give birth to real rights. Natural rights are the crea- 
tures of natural law; they are a metaphor which derives its| 
origin from another metaphor. 

What there is natural in man is means,—faculties. But to, 
gall these means, these faculties, natural rights, is again to put| 
language in opposition to itself. For rights are established to 
insure the exercise of means and faculties. The right is the 
guarantee; the faculty is the thing guaranteed. How can we 
understand each other with a language which confounds under 
the same term things so different? Where would be the nomen- 
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lature of the arts, if we gave to the mechanic who makes an 
article the same name as to the article itself? 
_ Real rights are always spoken of in a legal sense; natural 
rights are often spoken of in a sense that may be called anti- 
legal. When it is said, for example, that Jaw cannot avail against 
natural rights, the word rights is employed in a sense above the 
law ; for, in this use of it, we acknowledge rights which attack 
the law; which overturn it, which annul it. In this anti-legal 
sense, the word right is the greatest enemy of reason, and the 
most terrible destroyer of governments. 

_ There is no reasoning with fanatics, armed with natural rights, 

which each one understands as he pleases, and applies as he sees 

fit; of which nothing can be yielded, nor retrenched ; which are 
inflexible, at the same time that they are unintelligible; which 
are consecrated as dogmas, from which it is a crime to vary. 

Instead of examining laws by their effects, instead of judging 

them as good or as bad, they consider them in relation to these 

pretended natural rights; that is to say, they substitute for the 
ming of experience the chimeras of their own imaginations. 

This is not a harmless error; it passes from speculation into 

practice. ‘‘ Those laws must be obeyed, which are accordant 

with nature; the others are null in fact; and instead of obeying 
them, they ought to be resisted. The moment natural rights are 
attacked, every good citizen ought to rouse up in their defence. 

‘These rights, evident in themselves, do not need to be proved ; 

it is sufficient to declare them. How prove what is evident 

already? To doubt implies a want of sense, or a fault of intel- 

lect,”’ &c. 

But not to be accused of gratuitously ascribing such seditious 
maxims to these inspired politicians of nature, I shall cite a pas- 
sage from Blackstone, directly to the point; and I choose Black- 
stone, because he is, of all writers, the one who has shown the 
most profound respect for the authority of governments. In 
speaking of these pretended laws of nature, and of the laws of 
revelation, he says: ‘‘ Human laws must not be permitted to con- 

strait these; if a human law commands a thing forbidden by 
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the natural or divine law, we are bound to transgress that human 
law,” &c. (1 Comm. p. 43.) 

Is not this arming every tanatic against all governments? In 
the immense variety of ideas respecting natural and Divine law, 
cannot some reason be found for resisting all human laws? Is 
there a single state which can maintain itself a day, if each indi- 
vidual holds himself bound in conscience to resist the laws, 
whenever they are not conformed to his particular ideas of natural 
or Divine law? What a cut-throat scene of it we should have 
between all the interpreters of the code of nature, and all the 
interpreters of the law of God! 

“The pursuit of happiness is a natural right.”” The pursuit 
of happiness is certainly a natural inclination; but can it be de- 
clared to be a right? That depends on the way in which it is 
pursued. The assassin pursues his happiness, or what he esteems 
such, by committing an assassination. Has he a right to do so? 
If not, why declare that he has? What tendency is there im 
such a declaration to render men more happy or more wise ? 

Turgot was a great man; but he had adopted the general 
opinion without examining it. Inalienable and natural rights 
were the despotism or the dogmatism which he wished to 
exercise, without himself perceiving it. If he saw no reason to 
doubt a proposition ; if he judged it evidently true; he referred 
it, without going further, to natural right, to eternal justice. 
Henceforward he made use of it as an article of faith, which he 
was no longer permitted to examine. 

Utility having been often badly applied, understood in a nar- 
row sense, and having lent its name to crimes, has appeared 
contrary to eternal justice. It thus became degraded, and 
acquired a mercenary reputation. It needs courage to restore it 
to honour, and to re-establish reasoning upon its true basis. 

I propose a treaty of conciliation with the partisans of natural 
rights. If nature has made such or such a law, those who cite 
it with so much confidence, those who have modestly taken upon 
themselves to be its interpreters, must suppose that nature had 
gome reasons for her law. Would it not be surer, shorter and 
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more persuasive, to give us those reasons directly, instead of 
urging upon us the will of this unknown legislator, as itself an 
authority ? 

Here would be the place to remark the false methods of 
argument, which especially prevail in deliberative assemblies— 
personalities, imputations of bad motives, declamations, delays. 
But what has been said above is enough to show what is reason- 
mg, according to the principle of utility, and what is not. 

‘All these false methods of reasoning can always be reduced to 
one or the other of the two false principles. This fundamental 
distinction is very useful in getting rid of words, and rendering 
ideas more clear. To refer such or such an argument to one or 
another of the false principles, is like tying weeds into bundles, 
to be thrown into the fire. 

I conclude with a general observation. The language of error 
is always obscure and indefinite. An abundance of words serves 
to cover a paucity and a falsity of ideas. The oftener terms are 
changed, the easier it is to delude the reader. The language of 
truth is uniform and simple. The same ideas are always ex- 
pressed by the same terms. Everything is referred to pleasures 
or to pains. Every expression is avoided which tends to disguise 
or intercept the familiar idea, that from such and such actions 
result such and such pleasures and pains. Trust not to me, but to 
experience, and especially your own. Of two opposite methods 
of action, do you desire to know which should have the preference? 
Calculate their effects in good and evil, and prefer that which pro- 
mises the greater sum of good. 


PRINCIPLES OF THE CIVIL CODE 


INTRODUCTION. 


BY DUMONT. 


Or all the branches of legislation, civil law is that which has the 
least attraction for those who do not study jurisprudence as a pro- 
fession. But this is not saying enough. In fact, it imspires a 
kind of terror. Curiosity has for a long time been ardently ex- 
ercised upon political economy, upon penal law, and upon the 
principles of government. Celebrated works have given credit 
to those studies; and under the penalty of confessing an humbling 
inferiority, it is necessary to have some information, and to ex- 
press some opinions about them. But civil law has not yet come 
out of the narrow enclosure of the bar. Its commentators sleep 
in the dust of libraries, by the side of its controversialists. The 
public knows not even the names of its sects; and regards with 
a mute and ignorant respect those numerous folios, those 
enormous compilations, ornamented with the pompous titles of 
Bodies of Law, and Collections of Universal Jurisprudence. 

The general repugnance against this study results from the 
manner in which it has been treated. The works above alluded 
to bear the same relation to the science of law which was borne 
to the natural sciences by the works of the scholastic writers, 
before the introduction of experimental philosophy. They who 
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attribute the dryness and obscurity of those works to the nature 
of the subject, are altogether too indulgent. 

What is it cf which this part of the law treats? It treats of 
sverything that is most interesting to men: of their security; of 
their property; of their mutual and daily transactions; of their 
domestic condition, in the relations of father, of children, of 
husband, and of wife. Here it is that rights and obligations 
spring up; for all the objects of law may be reduced, without 
mystery, to these two terms. 

The civil law is, in fact, only another aspect of the penal law, 
one cannot be understood without the other. To establish rights, 
is to grant permissions; it is to make prohibitions; it is, in one 
word, to create offences. To commit a private offence is to 
violate an obligation which we owe to an individual,—a right 
which he has in regard to us. To commit a public offence is to 
violate an obligation which we owe to the public,—aright which 
the public has in regard to us. Civil law, then, is only penal 
law viewed under another aspect. If I consider a law at the 
moment when it confers a right, or imposes an obligation, this is 
the civil point of view. IfI consider a law in its sanction, in 
its effects as regards the violation of that right, the breaking 
through that obligation, that is the penal point of view. 

What is to be understood by principles of civillaw? They are 
the motives of laws; the knowledge of the true reasons which 
onght to guide the legislator in the distribution of the rights 
which he confers, and the obligations which he imposes. 

We might search in vain through the libraries of law books, for 
a volume in which it has been attempted to found laws upon 
reasons. The theory of civil laws by Linguet, promises much in 
its title, which it is very far from performing. It is the produc- 
tion of a disordered imagination, in the service of a bad heart. 
The author wishes to reduce all governments to the model of 
oriental despotism, and to strike out of them all notions of liberty 
and humanity,—in his view mournful spectres, the sight of which 
appears to torment him. 

The disputes of jurisprudence have produced, among the 


ie 
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lawyers, a kind of unbelievers, who have doubted whether law 
has any principles. According to them, everything is arbitrary. 
The law is good because it is the law ; because a decision, of what- 
ever kind, produces the great advantage of peace. There is a 
little truth in this opinion, and a great deal of error. It will be 
seen in the following chapters that the principle of utility ex- 
tends to this part of the law, as to all others. But its application 
is difficult; it demands an intimate knowledge of human nature. 

The first ray of light which struck the mind of Bentham, in 
the study of law, was the perception that natural rights, the 
original pact, the moral sense, the notion of just and unjust, which 
are used to explain everything, were at bottom nothing but those 
tnnate ideas of which Locke has so clearly shown the falsity. He 
_ saw that authors were going round in a vicious circle. Familiar 
with the method of Bacon and of Newton, he resolved to transfer 
it to the subject of legislation; he resolved to make jurisprudence 
an experimental science. He avoided all dogmatic words; he 
rejected everything which did not express a sensation of pain or 
pleasure ; he refused to admit, for example, that property was an 
inherent right, or a natural right, because these terms explained 
nothing and proved nothing. The words justice and injustice 
had, in his estimation, a similar inconvenience,—that of pre- 
judging questions, instead of throwing light upon them. When 
he proposes a law, he does not pretend to find a corresponding 
law in the code of nature, and by a common piece of legerdemain 
to present, as a thing made already, the very thing he wishes to 
make. When he explains obligations, he does not wrap himself 
up in mysterious reasons; he admits no supposition; he shows 
plainly that every obligation ought to be founded either upon a 
precedent service received by the person obligated; upon a 
superior need on the part of him in whose favour the obligation 
is imposed; or upon a mutual agreement which derives all its 
force from its utility: Thus, always guided by experience and 
observation, he considers in laws nothing but the effects they 
produce upon the faculties of man as a sensitive being; and he 
always gives pains to be avoided as the only arguments of real value. 
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The lawyers are always reasoning upon fictions, and giving te 
those fictions the same effect as to realities. They admit, for 
example, contracts which never have existed; and quasi contracts 
which have not even an appearance of existence. In certain 
cases they admit a civil death, in others they deny the natural 
death: such a dead man is not dead; such a living man is not 
living. A person who is absent is taken to be present; a person 
who is present is regarded as absent. A province is not where it 
is; a country does not belong to those who own it. Men are 
sometimes things, and as such are not susceptible of rights. 
Things are sometimes beings who have rights, and who are sub- 
mitted to obligations. They acknowledge imprescriptible rights, 
against which prescription has always prevailed; inalienable 
rights which have always been alienated; and that which is not, 
in their eyes, is always of more avail than that which is. Take 
away these fictions, or rather these falsehoods, and they would 
not know where they were. Accustomed to these false supports, 
they cannot sustain themselves in any other way. Bentham has 
rejected all these puerile arguments; he makes no gratuitous 
suppositions, he uses no arbitrary definitions; no reason which 
is not the expression of a fact; no fact which is not a statement 
of good or bad effects. 

It is by this logical method of reasoning that he has made a 
new science of civil law ; new and even paradoxical for those who 
have been bred in the opinions of the old schools ; but simple, 
natural, and even familiar, to those who have not been bewildered 
by false systems. A translation of this book will have, in all 
languages, the same sense and the same force, because it appeals 
to the universal experience of men ; while technical reasons—rea- 
sons founded upon abstract terms, upon arbitrary definitions 
having only a local value, and consisting only in words—vanish 
when one attempts to find synonyms by which to translate them. 
So the African tribes, who use shells for money, become conscious 
of their poverty the moment they go beyond their own boundaries, 
and offer their conventional riches to strangers. 

I ought to add that Bentham made frequent digressions upon 
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the laws of England, which I have suppressed, for they have only 
a localinterest. There are cases, however, where his observations 
would have lacked a foundation if I had omitted to mention the 
particular laws which were their object. In seeking to be more 
clear, to develop that which in the original was often only an 
allusion, I may have made some mistakes, which it would be 
unjust to impute to the author. These laws are so difficult to 
understand, that it is dangerous for an Englishman who is not a 
lawyer to run the risk of speaking about them—a risk which, 
for obvious reasons, must be still greater in the case of a 
foreigner. 


PART FIRST 


OBJECTS OF THE CIVIL LAW 


CHAPTER I. 
Rights and Obligations. 


Aut the objects which the legislator is called upon to distribute 
among the members of the community may be reduced to two 
classes :— 

Ist. Rights. 

2nd. Obligations. 

Rights are in themselves advantages, benefits, for him who 
enjoys them. Obligations, on the contrary, are duties, charges, 
onerous to him who ought to fulfil them. 

Rights and obligations, though distinct and opposite in their 
nature, are simultaneous in their origin, and inseparable in their 
existence. In the nature of things, the law cannot grant a benefit 
to one without imposing, at the same time, some burden upon 
another ; or, in other words, it is not possible to create a right in 
favour of one, except by creating a corresponding obligation 
imposed upon another. How confer upon me the right of property 
in a piece of land? By imposing upon all others an obligation 
not to touch its produce. How confer upon me a right of com- 
mand? By imposing upon a district, or a number of persons, the 
obligation to obey me. 

The legislator ought to confer rights with pleasure, since they 
are in themselves a good; he ought to impose obligations with 
reluctance, since they are in themselves an evil. According to 
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the principle of utility, he ought never to impose a burden except 
for the purpose of conferring a benefit of a clearly greater value. 

By creating obligations, the law to the same extent trenches 
upon liberty. It converts into offences acts which would other- 
wise be permitted and unpunishable. The law creates an offence 
either by a positive command or by a prohibition. 

These retrenchments of liberty are inevitable. It is impossible 
to create rights, to impose obligations, to protect the person, life, 
reputation, property, subsistence, liberty itself, except at the 
expense of liberty. 

But every restriction imposed upon liberty is subject to be 
followed by a natural sentiment of pain, greater or less; and that 
independently of an infinite variety of inconveniences and suffer- 
ings, which may result from the particular manner of this restric- 
tion. It follows, then, that no restriction ought to be imposed, 
no power conferred, no coercive law sanctioned, without a suffi- 
cient and specific reason. There is always a reason against every 
coercive law—a reason which, in default of any opposing reason, 
will always be sufficient in itself; and that reason is, that such a 
law is an attack upon liberty. He who proposes a coercive law 
ought to be ready to prove, not only that there is a specific reason 
in favour of it, but that this reason is of more weight than the 
general reason against every such law. 

The proposition that every law is contrary to liberty,* though 
as clear as evidence can make it, is not generally acknowledged. 
On the contrary, those among the friends of liberty who are more 
ardent than enlightened, make it a duty of conscience to combat 
this truth. And how? They pervert language; they refuse to 
employ the word dberty in its common acceptation ; they speak a 
tongue peculiar to themselves. This is the definition they give of 
liberty: Liberty consists in the right of doing everything which is 
not imiurious to another. But is this the ordinary sense of the 
word? Is not the liberty to do evil liberty? If not, what is it? 
What word can we use in speaking of it? Do we not say that it 


* Those laws must be excepted by which restrictive laws are revoked, 
laws which permit what other laws had forbidden. 
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is necessary to take away liberty from idiots and bad men, because 
they abuse it ? 

According to this definition, I can never know whether I have 
the liberty to do an action until I have examined all its conse- 
quences. If it seems to me injurious to a single individual, even 
though the law permit it, or perhaps command it, I should not be 
at liberty to do it. An officer of justice would not be at liberty 
to punish a robber, unless, indeed, he were sure that this purish- 
ment could not hurt the robber! Such are the absurdities which 
this definition implies. 

What does simple reason tell us? Let us attempt to establish 
a series of true propositions on this subject. 

* The only object of government ought to be the greatest possible 
happiness of the community. 

The happiness of an individual is increased in proportion as his 
sufferings are lighter and fewer, and his enjoyments greater and 
more numerous. 

The care of his enjoyments ought to be left almost entirely to 
the individual. The principal function of government is to guard 
against pains. 

It fulfils this object by creating rights, which it confers upon 
individuals: rights of personal security, rights of protection for 
honour, rights of property, rights of receiving aid in case of need. 
To these rights correspond offences of different kinds. The law 
cannot create rights except by creating corresponding obligations. 
It cannot create rights and obligations without creating offences 
It cannot command nor forbid without restraining the liberty of 
individuals. 

It appears, then, that the citizen cannot acquire rights except 
by sacrificing a part of his liberty. But even under a bad govern- 
ment there is no proportion between the acquisition and the sacri- 
fice. Government approaches to perfection iu proportion as the 
sacrifice is less and the acquisition more. 
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CHAPTER II. 
Ends of Cwil Law. 


In the distribution of rights and obligations, the legislator, as 
we have said, should have for his end the happiness of society. 
Investigating more distinctly in what that happiness consists, we 
shall find four subordinate ends :— 

Subsistence. 

Abundance. 

Equality. 

Security. 

The more perfect enjoyment is in all these respects, the greater 
is the sum of social happiness: and especially of that happiness 
which depends upon the laws. 

We may hence conclude that all the functions of law may be 
referred to these four heads:—To provide subsistence ; to pro- 
duce abundance ; to favour equality ; to maintain security. 

This division has not all the exactness which might be desired. 
The limits which separate these objects are not always easy to be 
determined. They approach each other at different points, and 
mingle together. But it is enough to justify this division, that 
it is the most complete we can make; and that, in fact, we are 
generally called to consider each of the objects which it con- 
tains, separately and distinct from all the others. 

Subsistence, for example, is included in abundance; still it is 
very necessary to consider it separately ; because the laws ought 
to do many things for subsistence which they ought not to 
attempt for the sake of abundance. 

Security admits as many distinctions as there are kinds of 
actions which may be hostile to it. It relates to the person, the 
honour, to property, to condition. Acts injurious to security, 
branded by prohibition of law, receive the quality of offences. 

Of these objects of the law, security is the only one which ne- 
cessarily embraces the future. Subsistence, abundance, equality, 
may be considered in relation to a single moment of present 
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time; but security implies a given extension of future time 
in respect to all that good which it embraces. Security, then, 
is the pre-eminent object. 

I have mentioned equality as one of the objects of law. In 
an arrangement designed to give to all men the greatest possible 
sum of good, there is no reason why the law should seek to give 
more to one individual than to another. There are abundance of 
reasons why it should not; for the advantages acquired on one 
side, never can be an equivalent for the disadvantages felt upon 
the other. The pleasure is exclusively for the party favoured ; 
the pain for all who do not share the favour. 

Equality may be promoted either by protecting it where it 
exists, or by seeking to produce it. In this latter case, the 
greatest caution is necessary; for a single error may overturn 
social order.* 

Some persons may be astonished to find that Liberty is not 
ranked among the principal objects of law. But a clear idea of 
liberty will lead us to regard it as a branch of security. Per- 
sonal liberty is security against a certain kind of injuries which 
affect the person. As to what is called political liberty, it is 
another branch of security,—security against injustice from the 
ministers of government. What concerns this object belongs not 
to civil, but to constitutional law. 


CHAPTER III. 
Relations between these Ends. 


Tuxse four objects of law are very distinct in idea, but they are 
much less so in practice. The same law may advance several of 
them; because they are often united. That law, for example, 


* Equality may be considered in relation to all the advantages which 
depend upon laws. Political equality is an equality of political rights ; 
Civil equality is an equality of civil rights. When used by itself, the 
word is commonly understood to refer to the distribution of property. 
It is so used in this treatise. 

KH 
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which favours security, favours, at the same time, subsistenct 
and abundance. 

But there are circumstances in which it is impossible to unit 
these objects. It will sometimes happen that a measure sug 
gested by one of these principles will be condemned by another 
Equality, for example, might require a distribution of property 
which would be incompatible with security. 

When this contradiction exists between two of these ends, i 
is necessary to find some means of deciding the pre-eminence 
otherwise these principles, instead of guiding us in our researches 
will only serve to augment the confusion. 

At the first glance we see subsistence and security arising toge 
ther to the same level; abundance and equality are manifestly o 
inferior importance. In fact, without security, equality coul 
not last a day; without subsistence, abundance could not exis 
at all. The two first objects are life itself; the two latter, thi 
ornaments of life. 

Ya legislation, the most important object is security. Thoug] 
no laws were made directly for subsistence, it might easily b 
imagined that no one would neglect it. But unless laws ar 
made directly for security, it would be quite useless to mak 
them for subsistence. You may order production; you may 
command cultivation; and you will have done nothing. Bu 
assure to the cultivator the fruits of his industry, and perhap 
in that alone you will have done enough. 

Security, as we have said, has many branches; and som 
branches of it must yield to others. For example, liberty, whicel 
is a branch of security, ought to yield to a consideration of th 
general security, since laws cannot be made except at the ex 
pense of liberty. 

We cannot arrive at the greatest good, except by the sacrifice 
of some subordinate good. All the difficulty consists in di 
tinguishing that object which, according to the occasion, meri 
pre-eminence. For each, in its turn, demands it; atid ave 
complicated calculation is sometimes necessary to avoid bein 
deceived as to the preference due to one or the other. 
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Equality ought not to be favoured except in the cases in which 
; does not interfere with security; in which it does not thwart 
he expectations which the law itself has produced, in which it 
oes not derange the order already established. 

If all property were equally divided, at fixed periods, the sure 
nd certain consequence would be, that presently there would be 
o property to divide. All would shortly be destroyed. Those 
rhom it was intended to favour, would not suffer less from the 
ivision than those at whose expense it was made. If the lot of 
he industrious was not better than the lot of the idle, there 
rould be no longer any motives for industry. 

To lay down as a principle that all men ought to enjoy a per- 
sct equality of rights, would be, by a necessary connection of 
onsequences, to render all legislation impossible. The laws are 
onstantly establishing inequalities, since they cannot give rights 
) one without imposing obligations upon another. To say that 
li men—that is, all human beings—have equal rights, is to say 
hat there is no such thing as subordination. The son then has 
he same rights with his father; he has the same right to govern 
nd punish his father that his father has to govern and punish 
im. He has as many rights in the house of his father as the 
ather himself. The maniac has the same right to shut up others 
hat others have to shut up him. The idiot has the same right 
9 govern his family that his family have to govern him. All 
his is fully implied in the absolute equality of rights. It means 
his, or else it means nothing. I know very well that those who 
aaintain this doctrine of the equality of rights, not being them- 
elves either fools or idiots, have no intention of establishing this 
bsolute equality. They have, in their own minds, restrictions, 
nodifications, explanations. But if they themselves cannot speak 
n an intelligible manner, will the ignorant and excited multitude 
inderstand them bette: than they understand themselves? 
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CHAPTER IV. 
Laws relatively to Subsistence. 


Wuar can the law do for subsistence? Nothing directly. Al 
it can do is to create motives, that is, punishments or rewards, by 
the force of which men may be led to provide subsistence fo! 
themselves. But nature herself has created these motives, and 
has given them a sufficient energy. Before the idea of law: 
existed, needs and enjoyments had done in that respect all that the 
best concerted laws could do. Need, armed with pains of all 
kinds, even death itself, commanded labour, excited courage, in- 
spired foresight, developed all the faculties of man. Enjoyment, 
the inseparable companion of every need satisfied, formed an in, 
exhaustible fund of rewards for those who surmounted obstacle: 
and fulfilled the end of nature. The force of the physical sanc- 
tion being sufficient, the employment of the political sanctioz 
would be superfluous. 

Besides, the motives which depend on laws are more or less 
precarious in their operation. It is a consequence of the imper- 
fection of the laws themselves; or of the difficulty of proving th 
facts in order to apply punishment or reward. The hope of im 
punity conceals itself at the bottom of the heart during all th 
intermediate steps which it is necessary to take before arriving ai 
the enforcement of the law. But the natural effects, which ma’ 
be regarded as nature’s punishments and rewards, scarcely admit 
of any uncertainty. There is no evasion, no delay, no favour 
Experience announces the event, and experience confirms if 
Each day strengthens the lesson of the day before; and th 
uniformity of this process leaves no room for doubt. What co 
be added by direct laws to the constant and irresistible power o} 
these natural motives ? 

But the laws provide for subsistence indirectly, by protectin 
men while they labour, and by making them sure of the fruits o 
their labour. Secwrity for the labourer, security for the fruits o 
labour ; such is the benefit of laws ; and it is an inestimable benefi 
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CHAPTER V. 
Laws relativelg to Abundance. 


Suutt laws be made directing individuals not to confine them- 
selyes to mere subsistence, but to seek abundance? No! That 
would be a very superfluous employment of artificial means, 
where natural means suffice. The attraction of pleasure; the 
succession of wants; the active desire of increasing happiness, 
will procure unceasingly, under the reign of security, new efforte 
towards new acquisitions. Wants, enjoyments, those universal 
agents of society, having begun with gathering the first sheaf of 
corn, proceed little by little, to build magazines of abundance, 
always increasing but never filled. Desires extend with means. 
The horizon elevates itself as we advance; and each new want, 
attended on the one hand by pain, on the other by pleasure, 
becomes a new principle of action. Opulence, which is only a 
comparative term, does not arrest this movement once begun. 
On the contrary, the greater our means, the greater the scale on 
which we labour; the greater is the recompense, and, conse- 
quently, the greater also the force of motive which animates to 
labour. Now what is the wealth of society, if not the sum of 
all individual wealth? And what more is necessary than the 
force of these natural motives, to carry wealth, by successive 
movements, to the highest possible point ? 

It appears that abundance is formed little by little, by the 
continued operation of the same causes which produce subsist- 
ence. Those who vlame abundance under the name of luxury, 
have never looked at it from this point of view. 

Bad seasons, wars, accidents of all kinds, attack so often the 
fund of subsistence, that a society which had nothing super- 
fluous, and even if it had a good deal that was superfluous, would 
often be exposed to want what is necessary. We see this among 
savage tribes; it was often seen among all nations, during the 
times of ancient poverty. It is what happens even now, in 
countries little favoured by nature, such as Sweden ; and in those 
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where government restrains the operations of commerce, instead 
of confining itself to protection. But countries in which luxury 
abounds, and where governments are enlightened, are above the 
risk of famine. Such is the happy situation of England. With 
a free commerce, toys useless in themselves have their utility, 
as the means of obtaining bread. Manufactures of luxury furnish 
an assurance against famine. A brewery or a starch-factory might 
be changed into a means of subsistence. : 

How often have we heard declamations against dogs and horses, 
as devouring the food of men! Such declaimers rise but one 
degree above those apostles of disinterestedness, who set fire te 
the magazines in order to cause an abundance of corn. 


CHAPTER VI. 


Pathological Propositions upon which the good af Equality is 
founded. 


ParHotoey is a term used in medicine. It has not been intro- 
duced into morals, where it is equally needed, though in a some- 
what different sense. By pathology, I mean the study and the 
knowledge of the sensations, affections, passions, and of thei 
effects upon happiness. Legislation, which hitherto has been 
founded in a great measure only upon the quicksands of pre- 
judice and instinct, ought at last to be built upon the immoveable 
basis of sensations and experience. It is necessary to have a 
moral thermometer to make perceptible all the degrees of hap- 
piness and misery. This is a term of perfection which it is not 
possible to reach; but it is well to have it before our eyes. | 
know that a scrupulous examination of more or less, in the 
matter of pain or pleasure, will at first appear a minute under- 
taking. It will be said that in human affairs it is necessary to 
act in gross; to be contented with a vague approximation. This 
is the language of indifference or of incapacity. The sensations 
of men are sufficiently regular to become the objects of a science 
eud anart, Yet hitherto we have seen but essays, blind attempts, 
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nd irregular efforts not well followed up. Medicine has for ita 
oundation the axioms of physical pathology. Morality is the 
nedicine of the soul; and legislation, which is the practical part 
f it, ought to have for its foundation the axioms of mental 
vathology. 

To judge of the effect of a portion of wealth upon happiness, 
t is necessary to consider it in three different states :— 

Ist. When it has always been in the hands of the holder. 

2nd. When it is leaving his hands. 

3rd. When it is coming into them. 

It is to be observed in general, that in speaking of the effect 
of a portion of wealth upon happiness, abstraction is always to 
be made of the particular sensibility of individuals, and of the 
sxterior circumstances in which they may be placed. Differences 
of character are inscrutable; and such is the diversity of circum- 
stances, that they are never the same for two individuals. Unless 
we begin by dropping these two considerations, it will be impos- 
sible to announce any general proposition. But though each of 
these propositions may prove false or inexact in a given indi- 
vidual case, that will furnish no argument against their specu 
lative truth and practical utility. It is enough for the justifica- 
tion of these propositions—1st, If they approach nearer the truth 
than any others which can be substituted for them ; 2nd, If with 
less inconvenience than any others they can be made the basis 
of legislation. 

I. Let us pass to the first case. The object being to examine 
the effect of a portion of wealth, when it has always been in the 
hands of the holder, we maylay down the following propositions :— 

Ist. Each portion of wealth has a corresponding portion of hap- 
piness. 

Qnd. Of two individuals with unequal fortunes, he who has the 
most wealth has the most happiness. 

8rd. The excess in happiness of the richer will not be so great 
as the excess of his wealth. 

4th. For the same reasons, the greater the disproportion is 
between the two masses of wealth, the less is it probable that there 
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exists a disproportion equally great between the corresponding 
masses of happiness. 

5th. The nearer the actual proportion approaches to equality, 
the greater will be the total mass of happiness. 

1t is not necessary to limit what is here said of wealth to the 
condition of those who are called wealthy. This word has a more 
extensive signification. It embraces everything which serves 
either for subsistence or abundance. It is for the sake of brevity 
that the phrase portion of wealth is used instead of portion of the 
matter of wealth. | 

I have said that for each portion of wealth there is a correspond 
ing portion of happiness. To speak more exactly, it ought rather to 
be said, a certain chance of happiness. For the efficacy of a cause 
of happiness is always precarious; or, in other words, a cause of 
happiness has not its ordinary effect, nor the same effect, upon 
all persons. Here is the place for making an application of what 
has been said concerning the sensibility and the character of 
individuals, and the variety of circumstances in which they are 
found. 

The second proposition is a direct consequence of the first. Of 
two individuals, he who is the richer is the happier or has the 
greater chance of being so. This isa fact proved by the experience 
of all the world. The first who doubts it shall be the very 
witness I will call to prove it. Let him give all his superfluous 
wealth to the first comer who asks him for it; for this superfluity, 
according to his system, is but dust in his hands; it is a burden 
and nothing more. The manna of the desert putrefied, if any 
one collected a greater quantity than he could eat. If wealth 
resembled that manna, and after passing a certain point was no 
longer productive in happiness, no one would wish for it; and 
the desire of accumulation would be a thing unknown. 

The third proposition is less likely to be disputed. Put on one 
side a thousand farmers, having enough to live upon, and a little 
more. Put on the other side a king, or, not to be encumbered 
with the cares of government, a prince, well portioned, himself 
as rich as all the farmers taken together. It is probable, I say, 
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hat his happiness is greater than the average happiness of the 
housand farmers; but it is by no means probable that it is equal 
‘o the sum total of their happiness, or, what amounts to the same 
hing, a thousand times greater than the average happiness of one 
f them. It would be remarkable if his happiness were ten times, 
yr even five times greater. The man who is born in the bosom 
f opulence, is not so sensible of its pleasures as he who is the 
artisan of his own fortune. It is the pleasure of acquisition, not 
he satisfaction of possessing, which gives the greatest delights. 
[he one is a lively sentiment, pricked on by the desires, and by 
anterior privations, which rushes toward an unknown good; the 
other is a feeble sentiment, weakened by use, which is not 
animated by contrasts, and which borrows nothing from the 
imagination. 

II. Passing to the second case, let us examine the effect of a 
portion of wealth, when it enters for the first time into the hands 
of a new possessor. It is to be observed that we must lay 
expectation out of view. It is necessary to suppose that this 
augmentation of fortune comes unexpectedly, as a gift of chance. 

Ist. A portion of wealth may be so far divided as to produce no 
happiness at all for any of the participants. This is what would 
happen, rigorously speaking, if the portion of each was less in 
value than the smallest known coin. But it is not necessary to 
earry the thing to that extreme, in order to make the proposition 
true. ; 
2nd. Among participants of equal fortunes, the more perfectly 
equality is preserved in the distribution of a new portion of wealth, 
the greater will be the total mass of happiness. 

8rd. Amung participants of unequal fortunes, the more the dis- 
tribution of new wealth tends to do away that inequality, the greater 
will be the total mass of happiness. 

III. The third case requires us to examine the effect produced 
by a portion of wealth which is leaving the hands of its former 
possessor. Here, too, we must lay expectation out of view, and 
suppose the loss to be unforeseen ;—and a loss almost always is 
80, because every man naturally expects to keep what he has. 
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This expectation is founded upon the ordinary course of things 
For in a general view of human affairs, wealth already acquire 
is not only preserved, but increased. This is proved by th 
extreme difference between the primitive poverty of every com 
munity and its actual wealth. 

Ist. The loss of a portion of wealth will produce, in the total hap 
piness of the loser, a defalcation greater or less, according to th 
proportion of the part lost to the part which remains. 

Take away from a man the fourth part of his fortune, ant 
you take away the fourth part of his happiness, and so on.* 

But there are cases in which the proportion would not be thi 
same. If, in taking away from me three-fourths of my fortune 
you take away what is necessary for my physical support, and if 
in taking away half of it, you would have left that necessary 
portion untouched, the defalcation of happiness, instead of being 
twice as great in the first case as in the second, will be four times 
ten times, indefinitely greater. 

2nd. This granted, fortunes being equal, the greater the number 
of persons among whom a loss is shared, the less considerable willl 6 
the defaleation from the sum total of happiness. 

drd. After passing a certain point, division renders the severa 
quotas impalpable, and the defalcation in the sum total of happines 
amounts to nothing. 

4th. Fortunes being unequal, the loss of happiness produced by 
given loss of wealth will become less in proportion as the distributio 
of the loss shall tend towards the production of an exact equalit 
But in this case we must lay out of view the inconvenience 
attendant on the violation of security. 

Governments, profiting by the progress of knowledge, hav 


* It is to this head that the evils of deep play ought to be referre 
Though the chances, so far as relates to money, are equal, in regard 
pleasure, they are always unfavourable. Ihave athousand pounds. Th 
stake is five hundred. If I lose, my fortune is diminished one-half; if 
gain, it is increased only by a third. Suppose the stake to be a thousan 
pounds. If I gain, my happiness is not doubled with my fortune ; if 
lose, my happiness is destroyed; 1 am reduced to indigence. 
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avoured, in many respects, the principle of equality in the distri- 
ution of losses. It is thus that they have taken under the pro- 
ection of the laws policies of insurance, those useful contracts by 
shich individuals assess themselves beforehand to provide against 
ossible losses. The principle of insurance, founded upon a cal- 
ulation of probabilities, is but the art of distributing losses among 
o great a number of associates as to make them very light, and 
most nothing. 

The same spirit has influenced sovereigns when they have 
ndemnified, at the expense of the state, those of their subjects 
who have suffered either by public calamities or by the devas- 
ations of war. We have seen nothing of this kind wiser or better 
managed than the administration of the great Frederic. Itisone 
of the finest points of view under which the social art can be 
considered. 

Some attempts have been made to indemnify individuals for 
losses caused by the offences of malefactors. But examples of this 
kind are yet very rare. Itisan object which merits the attention 
of legislators; for it is the means of reducing almost to nothing 
the evil of offences which attack property. To prevent it from 
becoming injurious, such a system must be arranged with care. 
It will not do to encourage indolence and imprudence in the 
neglect of precautions against offences, by making them sure of an 
indemnification ; and it is necessary to guard even more cautiously 
against fraud and secret connivances which might counterfeit 
offences, and even produce them, for the sake of the indemnity. 
The utility of this remedial process would depend entirely on the 
way in which it was administered; yet the rejection of a means so 
salutary can only originate in a culpable indifference, anxious to 
save itself the trouble of discovering expedients. 

The principles we have laid down may equally serve to regulate 
the distribution of a loss among many persons charged with a 
common responsibility. If their respective contributions corre- 
spond to the respective quantity of their fortunes, their relative 
state will be the same as before; but if it is desired to improve 
this occasion for the purposes of an approach towards equality, it 
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1s necessary to adopt a different proportion. To levy an eq) 
impost, without regard to differences of fortune, would be a third 
plan, which would be agreeable neither to equality nor security. 

To place this subject in a clearer light, I shall present a mixed 
case, in which it is necessary to decide between two individuals, 
of whom one demands a profit at the expense of the other. The 
question is to determine the effect of a portion of wealth which, 
passing into the hands of one individual under the form of gain 
must come out of the hands of another in the form of loss. ' 

Ist. Among competitors of equal fortunes, when that which 
ts gained by one must be lost by another, the arrangement pro- 
ductive of the greatest sum of good will be that which favours the 
old possessor to the exclusion of the new demandant. 

For, in the first place, the sum to be lost, bearing a arent 
proportion to the reduced fortune than the same sum to “ 
augmented fortune, the diminution of happiness for the one will 
be greater than the augmentation of happiness for the other; im 
one word, equality will be violated by the contrary arrange- 
ment. * 

In the second place, the loser will experience a pain of disap- 
pointment; the other merely does not gain. Now the negative 
evil of not acquiring is not equal to the positive evil of losing. 
If it were, as every man would experience this evil for all that 
he does not acquire, the causes of suffering would be infinite, 
and men would be infinitely miserable. | 

In the third place, men in general appear to be more sensitive 
to pain than to pleasure, even when the cause is equal. To such 
a degree, indeed, does this extend, that a loss which diminishes a 
man’s fortune by one-fourth, will take away more happiness than 
he could gain by doubling his property. i 

Qnd. Fortunes being unequal, if the loser is the poorer, the outs 
of the loss will be aggravated by that inequality. 

3rd. Jf the loser is the richer, the evil done by an attack upon 
security will be compensated in part by a good which wiil be great 
tn proportion to the progress towards equality. 

* See the note upon gaming. This case is exactly ‘the same. 
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By the aid of these maxims, which, toa certain point, have the 
‘haracter and the certainty of mathematical propositions, there 
night be at last produced a regular and constant art of indemnities 
snd satisfactions. Legislators have frequently shown a disposition 
fo promote equality under the name of equity, a word to which a 
greater latitude has been given than to justice. But this idea of 
equity, vague and half developed, has rather appeared an affair 
of instinct than of calculation. It was only by much patience 
and method that it was found possible to reduce to rigorous pro- 
positions an incoherent multitude of confused sentiments. 


CHAPTER VII. 
Of Security. 

We come now to the principal object of law,—the care of 
security. That inestimable good, the distinctive index of civili- 
zation, is entirely the work of law. Without law there is no 
security; and, consequently, no abundance, and not even a cer- 
tainty of subsistence ; and the only equality which can exist in 
such a state of things is an equality of misery. 

To form a just idea of the benefits of law, it is only necessary 
to consider the condition of savages. They strive incessantly 
against famine; which sometimes cuts off entire tribes. Rivalry 
for subsistence produces among them the most cruel wars ; and, 
like beasts of prey, men pursue men, as 4 means of sustenance. 
The fear of this terrible calamity silences the softer sentiments 
of nature; pity unites with insensibility in putting to death the 
old men who can hunt no longer. 

Let us now examine what passes at those terrible epochs when 
civilized society returns almost to the savage state ; that is, during 
war, when the laws on which security depends are in part sus- 
pended. Every instant of its duration is fertile in calamities; at 
every step which it prints upon the earth, at every movement 
which it makes, the existing mass of riches, the fund of abundance 
and of subsistence, decreases and disappears. The cottage is 
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ravaged as well asthe palace; and how often the rage, the caprice 
even of a moment, delivers up to destruction the slow produce of| 
the labours of an age! 

Law alone has done that which all the natural sentiments| 
united have not the power to do. Law alone is able to create a 
fixed and durable possession which merits the name of property. 
Law alone can accustom men to bow their heads under the yoke 
of foresight, hard at first to bear, but afterwards light and agree- 
able. Nothing but law can encourage men to labours superfluous 
for the present, and which can be enjoyed only in the future. 
Economy has as many enemies as there are dissipators—men who 
wish to enjoy without giving themselves the trouble of producing. 
Labour is too painful for idleness; it is too slow for impatience. 
Fraud and injustice secretly conspire to appropriate its fruits. | 
Insolence and audacity think to ravish them by open force. Thus 
security is assailed on every side—ever threatened, never tran- 
quil, it exists in the midst of alarms. The legislator needs a 
vigilance always sustained, a power always in action, to defend it 
against this crowd of indefatigable enemies. 

Law does not say to man, Labour, and I will reward you; but it 
says: Labour, and I will assure to you the enjoyment of the fruits 
of your labour—that natural and sufficient recompense which without 
me you cannot preserve; I will insure it by arresting the hand 
which may seek to ravish wt from you. If industry creates, it is 
law which preserves; if at the first moment we owe all to labour, 
at the second moment, and at every other, we are indebted for 
everything to law. 

To form a precise idea of the extent which ought to be given 
to the principle of security, "ye must consider that man is not like 
the animals, limited to the present, whether as respects suffering 
or enjoyment; but that he is susceptible of pains and pleasures 
by anticipation ; and that it is not enough to secure him from 
actual loss, but it is necessary also to guarantee him, as far as 
possible, against future loss. It is necessary to prolong the idea 
of his security through all the perspective which his imagination 
is capable of measuring. 
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This presentiment, which has so marked an influence upon the 
ate of man, is called expectation. It is hence that we have the 
ower of forming a general plan of conduct; it is hence that 
he successive instants which compose the duration of life are not 
ike isolated and independent points, but become continuous parts 
fa whole. Expectation is a chain which unites our present 
xistence to our future existence, and which passes beyond us to 
he generation which is to follow. The sensibility of man extends 
hrough all the links of this chain. 

The principle of security extends to the maintenance of all 
hese expectations ; it requires that events, so far as they depend 
ypon laws, should conform to the expectations which law itself 
las created. 

Every attack upon this sentiment produces a distinct and special 
vil, which may be called a pain of disappointment. 

It is a proof of great confusion in the ideas of lawyers, that 
they have never given any particular attention to a sentiment 
which exercises so powerful an influence upon human life. The 
word expectation is scarcely found in their vocabulary. Scarce a 
single argument founded upon that principle appears in their 
writings. They have followed it, without doubt, in many 
respects; but they have followed it by instinct rather than by 
reason. If they had known its extreme importance they would 
not have failed to name it and to mark it, instead of leaving it 
unnoticed in the crowd. 


CHAPTER VIII. 
Of Property. 

Tue better to understand the advantages of law, let us endea- 
your to form a clear idea of property. We shall see that there 
is no such thing as natural property, and that it is entirely the 
work of law. 

Property is nothing but a basis of expectation; the expecta- 
tion of deriving certain advantages from a thing which we are 
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said to possess, in consequence of the relation in which we stan 
towards it. 

There is no image, no painting, no visible trait, which c 
express the relation that constitutes property. It is not material. 
it is metaphysical; it is a mere conception of the mind. 

To have a thing in our hands, to keep it, to make it, to sell it, 
to work it up into something else; to use it—none of the 
physical circumstances, nor all united, convey the idea of pro 
perty. A piece of stuff which is actually in the Indies ma) 
belong to me, while the dress I wear may not. The alimen 
which is incorporated into my very body may belong to another, 
to whom I am bound to account for it. 

The idea of property consists in an established ane 
in the persuasion of being able to draw such or such an advan: 
tage from the thing possessed, according to the nature of the 
case. Now this expectation, this persuasion, can only be the 
work of law. I cannot count upon the enjoyment of that which 
I regard as mine, except through the promise of the law which 
guarantees it to me. It is law alone which permits me to forget 
my natural weakness. It is only through the protection of law 
that I am able to inclose a field, and to give myself up to its 
cultivation with the sure though distant hope of harvest. 

But it may be asked, What is it that serves as a basis to law, 
upon which to begin operations, when it adopts objects which, 
under the name of property, it promises to protect? Have not 
men, in the primitive state, a natural expectation of enjoying 
certain things,—an expectation drawn from sources anterior to 
law ? 

Yes. There have been from the beginning, and there always 
will be, circumstances in which a man may secure himself, by 
bis own means, in the enjoyment of certain things. But the 
catalogue of these cases is very limited. The savage who has 
killed a deer may hope to keep it for himself, so long as his cave 
is undiscovered; so long as he watches to defend it, and is 
stronger than his rivals; but that is all. How miserable and 
precarious is such a possession! If we suppose the least agree- 
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ent among savages to respect the acquisitions of each other, 
e see the introduction of a principle to which no name can be 
iven but that of law. A feeble and momentary expectation 
ay result from time to time from circumstances purely physical; 
ot a strong and permanent expectation can result only from 
ww. That which, in the natural state, was an almost invisible 
iread, in the social state becomes a cable. 

Property and law are born together, and die together. Before 
yws were made there was no property; take away laws, and 
roperty ceases. 

As regards property, security consists in receiving no check, 
o shock, no derangement to the expectation founded on the laws, 
f enjoying such and such a portion of good. The legislator owes 
he greatest respect to this expectation which he has himself pro- 
uced. When he does not contradict it, he does what is essen- 
ial to the happiness of society; when he disturbs it, he always 
roduces a proportionate sum of evil. 


CHAPTER IX. 
Answer to an Objection. 


jut perhaps the laws of property are good for those who have 
roperty, and oppressive to those who have none. The poor man, 
erhaps, is more miserable than he would be without laws. 

The laws, in creating property, have created riches only in 
elation to poverty. Poverty is not the work of the laws; it is 
he primitive condition of the human race. The man who sub- 
ists only from day to day is precisely the man of nature—the 
avage. The poor man, in civilized society, obtains nothing, I 
dmit, except by painful labour; but, in the natural state, can 
e obtain anything except by the sweat of his brow? Has not 
he chase its fatigues, fishing its dangers, and war its uncer- 
ainties? And if man seems to love this adventurous life; if he 
as an instinct warm for this kind of perils; if the savage enjoys 
rith delight an idleness so dearly bought ;—must we thence con- 
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clude that he is happier than our cultivators? No. Their labow 
is more uniform, but their reward is more sure; the woman’s lo’ 
is far more agreeable ; childhood and old age have more resources 
the species multiplies in a proportion a thousand times greater,— 
and that alone suffices to show on which side is the superiority 
of happiness. Thus the laws, in creating riches, are the bene 
factors of those who remain in the poverty of nature. All par 
ticipate more or less in the pleasures, the advantages, and the 
resources of civilized society. The industry and the labour of thi 
poor place them among the candidates of fortune. And have they 
not the pleasures of acquisition? Does not hope mix with thei 
labours? Is the security which the law gives of no importanet 
to them? Those who look down from above upon the inferioi 
ranks see all objects smaller; but towards the base of the pyra 
mid it is the summit which in turn is lost. Comparisons ar 
never dreamed of; the wish of what seems impossible does no 
torment. So that, in fact, all things considered, the protectior 
of the laws may contribute as much to the happiness of the 
cottage as to the security of the palace. ~ 

It is astonishing that a writer so judicious as Beccaria has in. 
terposed, in a work dictated by the soundest philosophy, a doub 
subversive of social order. The right of property, he says, 1s 
terrible right, which perhaps is not necessary. Tyrannical ang 
sanguinary laws have been founded upon that right; it has bee 
frightfully abused; but the right itself presents only ideas o 
pleasure, abundance, and security. It is that right which 
vanquished the natural aversion to labour; which has given 
man the empire of the earth; which has brought to an end th 
migratory life of nations; which has produced the love of coun 
and a regard for posterity. Men universally desire to enjoj 
speedily—to enjoy without labour. It is that desire which 
terrible; since it arms all who have not against all who havi 
The law which restrains that desire is the noblest triumph 
humanity over itself 
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CHAPTER X. 
Analysis of the Evils which result from Attacks upon Property. 


‘e have already seen that subsistence depends upon the laws 
hich assure to the labourer the produce of his labour. Butitis 
sirable more exactly to analyze the evils which result from 
olations of property. They may be reduced to four heads. 

Ist. Evil of Non-Possession.—If the acquisition of a portion of 
ealth is a good, it follows that the non-possession of it is an evil, 
ough only anegative evil. Thus, although men in the condition 
primitive poverty may not have speciglly felt the want of a 
od which they knew not, yet it is clear that they have lost all 
e happiness which might have resulted from its possession, and 
‘which we have the enjoyment. The loss of a portion of good, 
ough weknew nothing of it, is still a loss. Are you doing me 
) harm when, by false representations, you deter my friend from 
mferring upon me a favour which I did not expect? In what 
msists the harm? In the negative evil which results from not 
sessing that which, but for your falsehoods, I should have had. 

2nd. Pain of Losing.—Everything which I possess, or to which 
have a title, I consider in my own mind as destined always to 
long to me. I make it the basis of my expectations, and of the 
ypes of those dependent upon me; and I form my plan of life 
cordingly. Every part of my property may have, in my esti- 
ation, besides its intrinsic value, a value of affection—as an 
heritance from my ancestors, as the reward of my own labour, 
‘as the future dependence of my children. Everything about 
represents to my eye that part of myself which I have put into 
—those cares, that industry, that economy which denied itself 
resent pleasures to make provision for the future. Thus our 
roperty becomes a part of our being, and cannot be torn from us 
ithout rending us to the quick. 

8rd. Fear of Losing.—To regret for what we have lost is joined 
quietude as to what we possess, and even as to what we may 
quire. For the greater part of the objects which compose sub- 

14 
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sistence and abundance being perishable matters, future acqui 
sitions are a necessary supplement to present possessions. Whe! 
insecurity reaches a certain point, the fear of losing prevents u 
from enjoying what we possess already. ‘The care of preserving 
condemns us toa thousand sad and painful precautions, which ye' 
are always liable to fail of their end. Treasures are hidden o1 
conveyed awav. Enjoyment becomes sombre, furtive, and soli 
tary. It fears to show itself, lest cupidity should be informed o 
a chance to plunder. 

4th. Deadening of Industry.—When I despair of making mysel 
sure of the produce of my labour, I only seek to exist from day 
to day. Iam unwilling to give myself cares which will only bt 
profitable to my enemies. Besides, the will to labour is no 
enough; means are wanting. While waiting to reap, in th 
meantime I must live. A single loss may deprive me of tht 
capacity of action, without having quenched the spirit of industry, 
or without having paralyzed my will. Thus the three first evil 
affect the passive faculties of the individual, while the fourth 
extends to his active faculties, and more or less benumbs them. 

It appears from this analysis that the two first evils do not gi 
beyond the individual injured ; while the two latter spread througl 
society, and occupy an indefinite space. An attack upon the p 
perty of an individual excites alarm among other proprietors 
This sentiment spreads from neighbour to neighbour, till at 1 
the contagion possesses the entire body of the state. 

Power and will must unite for the development of indus 
Will depends upon encouragement; power upon means. Th 
means are what is called, in the language of political economy 
productive capital. When the question relates only to an in 
vidual, his productive capital may be annihilated by a single lo 
while his spirit of industry is not extinguished, nor even weake 
When the question is of a nation, the annihilation of its p 
ductive capital is impossible; but a long time before that fa 
term is approached, the evil may infect the will; and the spi 
of industry may fall into a fatal lethargy, in the midst of natu 
resources offered by a rich and fertile soil. The will, howey, 
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s excited by so many stimulants, that it resists an abundance of 
liscouragements and losses. A transitory calamity, though great, 
ever destroys the spirit of industry. It is seen to spring up, 
fter devouring wars which have impoverished nations, as a robust 
ak, mutilated by tempests, repairs its losses in a few years and 
overs itself with new branches. Nothing is sufficient to deaden 
ndustry, except the operation of a domestic and permanent cause, 
uch as a tyrannical government, bad legislation, an intolerant 
eligion which drives men from the country, or a minute super- 
tition which stupifies them. 

A first act of violence produces immediately a certain degree 
f apprehension ; some timid spirits are already discouraged. A 
econd violence, which soon succeeds, spreads a more considerable 
Jarm. The more prudent begin to retrench their enterprises, 
nd little by little to abandon an uncertain career. In proportion 
s these attacks are repeated, and the system of oppression takes 
more habitual character, the dispersion increases. Those who 
ly are not replaced ; those who remain fall into a state of languor. 
thus the field of industry, beaten by perpetual storms, at last 
yecomes a desert. 

Asia Minor, Greece, Egypt, the coasts of Africa, se rich in agri- 
ulture, in commerce, and in population, at the flourishing epoch 
f the Roman empire, what have they become under the absurd 
lespotism of the Turkish government? Palaces have been 
hanged into cabins, and cities into har-'ets. That government, 
ious to every thinking man, has never known that a state 
annot grow rich except by an inviolable respect for property. It 
as never had but two secrets of statesmanship,—to sponge the 
yeople, and to stupify them. Thus the finest countries of the 
arth, wasted, barren, and almost abandoned, can hardly be recog- 
jised under the hands of barbarous conquerors. 

These evils ought not to be attributed to foreign causes. Civil 
wars, invasions, natural scourges, may dissipate wealth, put the 
ts to flight, and swallow up cities. But choked harbours are 
ypened again; communications are re-established; manufactures 
evive; cities rise from their ruins. All ravages are repaired by 
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time, while men continue to be men; but there are no men to be 
found in those unhappy countries, where the slow but fatal 
despair of long insecurity has destroyed all the active faculties 
of the soul. 

If we trace the history of this contagion, we shall see its first 
attacks directed against that part of society which is easy and well 
off. Opulence is the object of the first depredations. Apparent 
superfluity vanishes little by little. Absolute need makes itself 
be obeyed in spite of obstacles. We must live; but when man 
limits himself to living, the state languishes, and the lamp of 
industry throws out only a dying flame. Besides, abundance is 
never so distinct from subsistence, that one can be destroyed with- 
out a dangerous blow at the other. While some lose only what 
is superfluous, others lose a part of what is necessary ; for by the 
infinitely complicated system of economical connections, the 
opulence of a part of the citizens is the only fund upon which 4 
part more numerous depends for subsistence. 

But another picture may be traced, more smiling and not less 
instructive. It is the picture of the progress of security, and of 
prosperity, its inseparable companion. North America presents 
to us a most striking contrast. Savage nature may be seen there, 
side by side with civilized nature. The interior of that immense 
region offers only a frightful solitude, impenetrable forests or 
sterile plains, stagnant waters and impure vapours; such is the 
earth when left to itself. The fierce tribes which rove through 
those deserts without fixed habitations, always occupied with the 
pursuit of game, and animated against each other by implacable 
rivalries, meet only for combat, and often succeed in destroying 
each other. The beasts of the forest are not so dangerous to man 
as he is to himself. But on the borders of these frightful soli 
tudes, what different sights are seen! We appear to compre 
in the same view the two empires of good andevii. Forests give 
place to cultivated fields; morasses are dried up, and the surface, 
grown firm, is covered with meadows, pastures, domestic animals, 
habitations healthy and smiling. Rising cities are built upon 
regular plans; roads are constructed to communicate between 
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them; everything announces that men, seeking the means of 
intercourse, have ceased to fear and to murder each other. Har. 
hours filled with vessels receive all the productions of the earth, 
and assist in the exchange of all kinds of riches. A numerous 
people, living upon their labour in peace and abundance, has 
succeeded to a few tribes of hunters, always placed between war 
and famine. What has wrought these prodigies ? Who has 
renewed the surface of the earth? Who has given to man this 
domain over nature—over nature embellished, fertilized, and 
perfected? That beneficent genius is Security. It is security 
which has wrought this great metamorphosis. And how rapid 
are its operations? It is not yet two centuries since William 
Penn landed upon those savage coasts, with a colony of true con- 
querors, men of peace, who did not soil their establishments with 
blood, and who made themselves respected by acts of beneficence 
and justice. 


CHAPTER XI. 
Opposition between Security and Equality. 


In consulting the grand principle of security, what ought the 

legislator to decrce respecting the mass of property already 
existing ? 

He ought to maintain the distribution as it is actually established. 

It is this which, under the name of justice, is regarded as his first 


duty. This is a general and simple rule, which applies itself to 


all states; and which adapts itself to ali places, even those of the 
most opposite character. There is nothing more different than 
the state of property in America, in Englund, in Hungary, and 
in Russia. Generally, in the first of these countries, the culti- 


attached to the glebe; in the fourth, a slave. However, the 
supreme principle of security commands the preservation of all 
these distributions, though their nature is so different, and though 
they do not produce the same sum of happiness. How make 


| 
| 
yator is a proprietor; in the second, a tenant; in the third, 
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another distribution without taking away from each that which he 
has? And how despoil any without attacking the security of all? 
When your new repartition is disarranged—that is to say, the day 
after its establishment—how avoid making a second? Why not 
correct it in the same way? And in the meantime, what becomes 
of security? Where is happiness? Where is industry? 

When security and equality are in conflict, it will not do to | 
hesitate a moment. Equality must yield. The first is the found- 
ation of life; subsistence, abundance, happiness, everything de- 
pends upon it. Equality produces only a certain portion of good. 
Besides, whatever we may do, it will never be perfect; it may 
- exist a day; but the revolutions of the morrow will overturn it. 

The establishment of perfect equality is a chimera; all we can 
do is to diminish inequality. 

If violent causes, such as a revolution of government, a division, 
or a conquest, should bring about an overturn of property, it 
would be a great calamity; but it would be transitory; it would 
diminish ; it would repair itself in time. Industry is a vigorous 
plant which resists many amputations, and through which a 
nutritious sap begins to circulate with the first rays of returning 
summer. But if property should be overturned with the direct 
intention of establishing an equality of possessions, the evil would 
be irreparable. No more security, no more industry, no more 
abundance! Society would return to the savage state whence it 
emerged. 

If equality ought to prevail to-day it ought to prevail always. 
Yet it cannot be preserved except by renewing the violence by. 
which it was established. It will need an army of inquisitors 
and executioners as deaf to favour as to pity; insensible to the 
seductions of pleasure ; inaccessible to personal interest ; endowed 
with all the virtues, though in a service which destroys them all. 
The levelling apparatus ought to go incessantly backward and 
forward, cutting off all that rises above the line prescribed. A 
ceaseless vigilance would be necessary to give to those who had 
dissipated their portion, and to take from those who by labour 
had augmented theirs. In such an order of things there would 
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e only one wise course for the governed,—that of prodigality ; 
uere would be but one foolish course,—that of industry. This 
retended remedy, seemingly so pleasant, would be a mortal 
oison, a burning cautery, which would consume till it destroyed 
he last fibre of life. The hostile sword in its greatest furies is a 
housand times less dreadful. It inflicts but partial evils, which 
ime effaces and industry repairs. 

Some small societies, in the first effervescence of religious 
nthusiasm, have established the community of goods as a funda- 
aental principle. Does any one imagine that happiness was 
ained by that arrangement? The alluring power of reward is 
upplanted by the sad motive of pain. Labour, so easy and so 
ight, when animated by hope, it is necessary under these 
ystems to represent as a penitential means of escaping eternal 
mnishment. So long as the religious impulse preserves its 
jower, all labour, but all groan. So soon as it begins to grow 
veak, the society divides into two classes: one composed of de- 
waded fanatics, contracting all the vices of an unhappy super- 
tition; the others, lazy rogues, who are supported in a holy 
ndolence by the dupes who surround them. The word equality 
yecomes a mere pretext—a cover to the robbery which idleness 
yerpetrates upon industry. 

Those ideas of benevolence and of concord which have seduced 
ome ardent souls into an admiration of this system are only 
himeras of the imagination. In the distribution of labours, 
what motive could determine any to embrace the more painful? 
Who would undertake gross and disagreeable functions? Who 
would be content with his lot? Who would not find the burden 
yf his neighbour lighter than his own? How many frauds would 
be contrived in order to lay upon others the labour from which 
ll would endeavour to exempt themselves? And, in the division, 
how impossible to satisfy all: to preserve the appearances of 
equality ; to prevent jealousies, quarrels, rivalries, preferences. 
Who would settle the numberless disputes for ever breaking out ? 
What an apparatus of penal laws would be necessary as a sub- 
stitute for the sweet liberty of choice, and the natural recompense 
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t 
of labour! One half the society would not suffice to regulate 
the other half. Thus this absurd and unjust system would only 
be able to maintain itself by means of a political and religious 
slavery, such as that of the Helots at Lacedemon and the Indians 
of Paraguay, in the establishments of the Jesuits. Sublime in- 
vention of legislators, which, to accomplish a plan of equality, 
makes two corresponding lots of good and of evil, and puts all 
the pain on one side and all the enjoyment on the other! 


CHAPTER XII. 
Means of uniting Security and Equality. 


Is it necessary that between these two rivals, Secwrity and 
Equality, there should be an opposition, an eternal war? Toa 
certain point they are incompatible; but with a little patience 
and address they may, in a great measure, be reconciled. . 

The only mediator between these contrary interests is time. 
Do you wish to follow the counsels of equality without contra- 
vening those of security ?—await the natural epoch which puts 
an end to hopes and fears, the epoch of death. | 

When property by the death of the proprietor ceases to ha 
an owner, the law can interfere in its distribution, either by 
limiting in certain respects the testamentary power, in order 
prevent too great an accumulation of wealth in the hands of ap 
individual ; or by regulating the succession in favour of equality 
in cases where the deceased has left no consort, nor relation i 
the direct line, and has made no will. The question then rela 
to new acquirers who have formed no expectations; and equality 
may do what is best for all without disappointing any. At pre 
sent I only indicate the principle: the development of it may bi 
seen in the second book. 

When the question is to correct a kind of civil inequality, 
such as slavery, it is necessary to pay the same attention to th 
right of property; to submit it to a slow operation, and 
advance towards the subordinate object without sacrificing th 
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principal object. Men who are rendered free by these grada- 
tions, will be much more capable of being so than if you had 
taught them to tread justice under foot, for the sake of intro- 
ducing a new social order. 

It is worthy of remark that, in a nation prosperous in its 
agriculture, its manufactures, and its commerce, there is a con- 
tinual progress towards equality. If the laws do nothing to 
combat it, if they do not maintain certain monopolies, if they 
put no shackles upon industry and trade, if they do not permit 
entails, we see great properties divided little by little, without 
effort, without revolution, without shock, and a much greater 
number of men coming to participate in the moderate favours of 
fortune. This is the natural result of the opposite habits which 
are formed in opulence and in poverty. The first, prodigal and 
vain, wishes only to enjoy without labour; the second, accus- 
tomed to obscurity and privations, finds pleasures even in labour 
and economy. Thence the change which has been made in 
Europe by the progress of arts and commerce, in spite of legal 
obstacles. We are at no great distance from those ages of 
feudality, when the world was divided into two classes: a 
few great proprietors, who were everything, and a multitude 

of serfs, who were nothing. These pyramidal heights have 
disappeared or have fallen; and from their ruins industrious 
men have formed those new establishments, the great number of 
which attests the comparative happiness of modern civilization. 
: Thus we may conclude that Secwrity, while preserving its place 
as the supreme principle, leads indirectly to Equality; while 
equality, if taken as the basis of the social arrangement, will 
destroy both itself and security at the same time. 
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CHAPTER XIII. 
Sacrifice of Security to Security. 


Turis title appears at first enigmatical, but the sense of the enigma 
may easily be found. 

There is an important distinction between the ideal perfection 
of security, and its practicable perfection. The first would 
demand that nothing should ever be taken from anybody. The 
second is satisfied, if nothing is taken beyond what is necessary 
for the preservation of the rest. 

This sacrifice is not an attack upon security; it is simply a 
defaleation. An attack isan unexpected shock, an evil which 
cannot be calculated, an irregularity which has no fixed principle 
It seems to put all the rest in peril; it produces a general alarm. 
But a defalcation is a fixed, regular, and necessary deduction, 
which is expected; which produces only an evil of the first order; 
but no danger, no alarm, no discouragement te industry. The 
same sum of money, according to the way in which it is levied, 
will have one or the other of these characters; and will conse- 
quently produce either the deadening effects of insecurity, or the 
vivifying results of confidence. 

The necessity of these defalcations is evident. To labour, and 
to guard the labourers, are two different operations, which cannot 
be performed at the same time, by the same persons. It is neces- 
sary that those who produce wealth by labour should lay aside 
some portion of it, to support the guardians of the state. Wealth 
can only be defended at its own expense. 

Society, attacked by enemies, whether foreign or domestic, can — 
only maintain itself at the expense of security,—not the security , 
of those enemies alone, but the security even of the very persons 
to whom protection is extended. ¢ 

If there are men who do not perceive this necessary connection, 
it is because in this matter, as in many others, the want of to-day | 
eclipses that of yesterday. The whole of government is but a 
tissue of sacrifices. The best is that in which these sacrifices 
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are reduced to their lowest term. The practical perfection of 
security is a quantity which tends without ceasing to approach 
an ideal perfection. 

“Tt is not necessary to increase the real wants of the people, 
to satisfy imaginary wants of state.” 

‘Imaginary wants are those created by the passions and the 
weaknesses of men who govern, by the charm of an extraordinary 
project, the disordered love of empty glory, and a certain power- 
lessness of mind to resist the suggestions of fancy. It has often 
happened that unquiet spirits, placed by the prince at the head 
of affairs, have imagined that the wants of their own little souls 
were wants of the state.’’* 

The author of the Persian Letters has written too many 
chapters in the Spirit of Laws. What do we learn from this 
satirical description? If Montesquieu had condescended to 
give us a simple enumeration of the true wants of the state, we 
should have known much better what he meant by imaginary 

wants. 

I proceed to give a catalogue of the cases in which the sacri- 
fice of some portion of security, so far as property is concerned, 
is necessary, to preserve the greater mass of it. 

1st. General wants of the state for its defence against exterior 
enemies. 

2nd. General wants of the state for its defence against violators 

of the laws, or internal enemies. 

8rd. General wants of the state to furnish means of affording 
aid in cases of physical calamity. 

4th. Amends levied upon delinquents, either as punishment, 
or as an indemnity in favour of the parties injured. 

5th. A tax upon the property of individuals to fornish the 
ability of applying remedies to the evils above mentioned, by 
means of courts of justice, institutions of police, and an armed 
force. 

6th. Limitation of the rights of property, or of the use which 
each proprietor may make of his own goods, so as to prevent 


* Spirit of Laws, book xiii. o. i. 
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him from employing them to his own injury or to that of 
others.* 

In all these cases the necessity is too palpable to need any 
proofs. But it must be noticed that the same reserves will 
equally apply to the other branches of security. It is not pos-— 
sible, for example, to maintain the rights of person and of honour, © 
except by penal laws; and penal laws can hardly be executed, 
except at the expense of person or of honour. 


CHAPTER XIV. | 

: 

Of some Cases liable to be contested. { 
| 


Ovcut we to reckon among those wants of the state which ought © 
to be provided for by forced contributions, the care of the in- 
digent, public worship, and the cultivation of the arts and 
sciences ? oN 


* We possess a general right of property over a thing when we can 
apply it to every use, except certain uses which are forbidden for special | 
reasons. These reasons may be referred to three heads :— 


1st. Private detriment, when a given use of a thing would injure some | 
other individual, either in his fortune or otherwise. 


2nd. Public detriment, that which may result to the community in © 
general. 


8rd. Detriment to the individual himself. 


This sword is mine in full property ; but however complete that mght 
of property may be, as respects a thousand uses, I ought not to employ 
it to wound my neighbour, nor to cut his dress, nor to hold it upas a 
signal of insurrection. If I um aminor or a maniac, it may be takep — 
from me, lest I should injure myself. 

An absolute and unlimited right of property over any object, would be 
the right to commit almost every crime. If I had such a right over a 
stick which I had cut, I might employ it as a club to beat the passers-by, 
or convert it into a sceptre as a sign of royalty, or into an idol offensive 
to the national religion. 
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Section I. 
Indigence. 


In the highest state of social prosperity, the great mass of 
‘tizens will have no resource except their daily industry ; and 
onsequently will be always near indigence, always ready to be 
hrown into a state of destitution, by accidents, such as revolu- 
ions of commerce, natural calamities, and especially sickness. 
nfancy has no means of subsisting by its own strength; the 
eebleness of old age is equally destitute. These two extremes 
f life are alike in weakness. If natural instinct, humanity, 
hame, and the aid of the law, assure to children and old men 
he care and protection of their relatives, still these resources 
re precarious, and those who give may soon themselves be 
educed to want. A numerous family, supported in abundance 
Be labour of the father and mother, may lose at any instant 

its resources by the death of one parent, and the whole by 
e death of the other. 
Old age is yet worse provided for. Love which descends has 
more force than love which ascends. Gratitude is less powerful 
instinct. Hope attaches to feeble beings who are beginning 
ife; it promises nothing for those who are ending it But sup- 
__what is not uncommon—suppose all possible care for the 
d; the idea of changing the part of a giver for that of a receiver 
will always shed more or less of bitterness into the benefits 
Beeved, especially at that epoch of decline when the morbid 
sensibility of the soul renders painful changes indifferent in 
themselves. 

This aspect of society is the saddest of all. It presents that 
long catalogue of evils which end in indigence, and consequently 
in death, under its most terrible forms. This is the centre towards 
which inertia alone, that force which acts without relaxation, 
makes the lot of every mortal gravitate. Not to be drawn into 
the abyss, it is necessary to mount up by a continual effort ; and 
we see by our side the most diligent and the most virtuous some< 
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times slipping by one false step, and sometimes thrown headlon; 
by inevitable reverses. : 

There are only two means, independently of the laws, of making| 
head against these evils, viz., savings and voluntary contributions. 

If these two resources would always suffice, we ought, by all 
means, to avoid any legal interference for the succour of the poo 
A law which offers to indigence an aid independent of industry] 
is, to a certain extent, a law against industry—or at least agai 
frugality. The motives to labour and economy are—present need 
and the fear of futureneed. The law which takes away that neet 
and that fear is an encouragement to idleness and dissipation,| 
Such is the reproach which is cast, and not without reason, upom 
most of the establishments created in favour of the poor. | 

But a slight examination will be enough to convince us that the 
two means of succour, independent of the laws, are not sufficient. 

With respect to savings—if the greatest efforts of industry will 
not suffice for the daily support of a numerous class, how can tha 
class lay by for the future? A second class may pay their daily 
expenses by their daily labour; but they will have nothing 
superfluous to lay aside against the necessities of a distant day. 
There will remain then only a third class, which, by economizing 
during the age of labour, may, perhaps, be able to provide for 
the time when they can labour no longer. It is only these last to 
whom poverty can be ascribed as a sort of crime. ‘‘ Economy,” 
it will be said, ‘‘is a duty. If they have neglected it, so much 
the worse for them. If misery and death await them, they have 
nobody to accuse but themselves. Their catastrophe, however, 
will not be an unmixed evil. It will serve as a lesson to pro- 
digals. It is the execution of a law established by nature—a law 
which is not, like that of men, subject to uncertainty or injustice. 
Punishment does not fall save on the guilty, and it is exactly pro- 
portioned to the fault.” 

This severe language might be justifiable if the object of 
{aw were vengeance. But vengeance is condemned by the prin- 
ciple of utility, as an impure motive founded upon antipathy. 
What will be the fruit of these evils, this abandonment and this 
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ndigence, which you regard in your anger as a just punishment 
if prodigality? Are you sure that these sacrificed victims will 
yrevent, by their example, the faults which have led them into 
nisfortune? ‘To think so would manifest a great ignorance of 
he human heart. The distress, the death of some prodigals, ii 
ve ought so to call those unfortunates who have not known how 
o deny themselves some of the little pleasures of their condition, 
who have not known the painful art of striving by reflection 
wainst the temptations of every moment—their distress, I say, 
sven their death, will have but little influence, in the way of 
mstruction, upon the laborious classes of society. That sad spec- 
tacle, the details of which for the most part would be concealed 
by shame, would not, like the punishment of malefactors, have a 
publicity which would attract a general attention, and not suffer 
its cause to be unknown. Would those to whom the lesson was 
most necessary know how to give a fit interpretation to the event? 
Would they always seize upon the supposed connection between 
imprudence as the cause, and misfortune as the effect? Might 
they not attribute the catastrophe to accidents unforeseen, and 
impossible to be foreseen? In place of saying, ‘‘ Here is aman who 
has been the author of his own destruction ; his indigence ought 
to impel me to labour and frugality,” —would they not often say, 
and with apparent reason, ‘‘ Here is an unfortunate man, who has 
given himself a deal of trouble to no purpose, and whose case is a 
striking proof of the vanity of human prudence!” This would 
be bad reasoning, no doubt; but must an error of logic be 
punished so rigorously—a mere want of reflection, and that too 
in a class of men more often called upon to exercise their muscles 
than their minds ? 

Besides, what shall we think of a punishment delayed in its 
execution till the very end of life, and which must begin to 
vanquish, at the other extremity of it—that is, in youth—the 
influence of the most imperious motives? How feeble grows this 
pretended lesson in the distance! How little resemblance there 
is between the old man and the young man! What is the example 


of the one to the other? In youth the idea of immediate good 
K 
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er evil, occupying all the sphere of reflection, excludes the idea o 
distant good and evil. If you wish to act upon the young, plac 
the motive near. Show them, for example, a marriage, or some 
other pleasure, in perspective. But a pain placed at a distance 
beyond their intellectual horizon, is quite thrown away. Yot 
want to determine men who think very little; and to draw in 
struction from the misfortunes of others, it is necessary to think 
much. To what purpose employ a political means, designed t 
everate upon a class having the least foresight, and yet of a natur 
+0 be efficacious only with philosophers ? 

To recapitulate. The resource of savings is insufficient. 1st 
It evidently is so for those who do not gain enough to subsis 
upon; 2nd, It is equally so for those who gain a mere subsist 
ence. As to the third class, which embraces all not included it 
the first two, savings are not naturally insufficient, but the} 
become so through the deficiency of human prudence. 

Let us now pass to the other resource—voluntary contributions 
That, too, has many imperfections. 

1st. Its uncertainty. It will experience daily vicissitudes, like 
the fortune and the liberality of the individuals on whom i 
depends. Is it insufficient? Such junctures are marked by misery 
and death. Is it superabundant? It will offer a reward t 
idleness and profusion. 

2nd. The inequality of the burden. This supply for the want 
of the poor is levied entirely at the expense of the more human 
and the more virtuous, often without any proportion to thet 
means; while the avaricious calumniate the poor, to cover thei 
refusal with a varnish of system and of reason. Such an arrange 
ment is a favour granted to selfishness, and a punishment t 
humanity, that first of virtues. 

I say a punishment; for though these contributions are callec 
voluntary, what is the motive whence they emanate? If itis no 
a religious or a political fear, it is sympathy, tender but sad 
which presides over these generous actions. It isnot the hopeo 
a pleasure whichis bought at this price; it is the torment o 
pity, which is sought to be avoided. Thus it has been noticed i1 
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otland, a country where indigence is limited to this sad resource, 
at paupers derive their principal support from the class nearest 
) pauperism. 
8rd. The inconveniences of the distribution. If these contribu- 

ons are abandoned to chance, as in the case of alms asked on 
ie highway; if they are left to be paid, as occasion occurs, 
ithout any person intermediate between him who gives and 
im who asks, the uncertainty as to the sufficiency of these gifts 
| aggravated by another uncertainty. How appreciate in a 
ultitude of cases the degree of want and of need? May not 
1e poor widow’s farthing go to increase the ephemeral treasure 
f the impure woman? How many generous souls like Sidney 
ill be found, who will repel the vivifying draught from their 
arched lips, to say, J can yet wait ; first minister to that unfor- 
ynate, for his distress is greater than mine. Every one knows 
nat in the distribution of these gratuitous gifts, it is not modest 
irtue, it is not true poverty, often mute and bashful, which 
btains the larger part. There needs as much of management 
nd intrigue to succeed upon this obscure theatre, as upon the 
rilliant scene of the world. He who knows how to importune, 
9 flatter, to lie, tomix boldness with baseness, and to vary his 
mpostures according to the occasion, will have success such as 
he virtuous poor, devoid of artifice, and preserving their honour 
n their poverty, will not attain. 

Les vrais talents se taisent et s’enfuient, 

Décourages des affronts qwils esswient. 

Les faua talents sont hardis, effrontés, 

Souples, adroits, et jamais rebutés. 

Discouraged by affronts, true talents fly, 

And hide themselves in silence. Hardy and bold, 

Adroit and supple too, false talents brave 

Repulses. 


What Voltaire says of talents may be applied to mendicity. 
n the division of voluntary contributions, the lot of the honest 
d virtuous poor is seldom equal to that of the impudent and 
bstreperous beggar. 
| r2 
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Suppose that these contributions are put into a common fun 
to be distributed by persons appointed for that purpose. This 
method is far preferable, since it admits a regular examination 0 
wants and claims, and tends to proportion the aid accordingly 
but it has also a tendency to diminish liberalities. That gif 
which is going to pass through the hands of a stranger, of whic. 
I shall not follow the application, of which I shall not have the 
pleasure nor the immediate merit, has something abstract abo 
it which chills sentiment. That which I give myself, I give at 
the moment when I am moved, when the cry of the poor is 
re-echoed in my heart, when there is only I to succour him. 
What I put into a general contribution may not have a destina- 
tion agreeable to my desires; that poor coin which is much for 
me and my family will be but a drop to that mass of contribu- 
tions on the one hand, and that multitude of wants on the other 
let the rich sustain the poor! This is the way that many people 
reason, and it is on this account that contributions succeed better 
when taken for a particular class of individuals, than for an 
indefinite multitude like the entire massof the poor; yet it is 
for that mass that a permanent aid must be provided. i 

It seems to me, after these observations, that we may lay it 
down as a general principle that the legislator ought to establish 
a regular contribution for the wants of indigence, it being under- 
stood that those only are to be regarded as indigent who are im 
want of what is absolutely necessary. From this definition of 
the indigent, it follows that their title as indigent is stronger than 
the title of the proprietor of superfluities as proprietor. For the 
pain of death, which would presently fall upon the starving poor, 
would be always a more serious evil than the pain of disappoint- 
ment which falls upon the rich when a portion of his superfiaay 
is taken from him.* 

In the amount of the legal contribution we ought not to go 


* When this tax is put upon a regular footing, and each proprietot 
knows beforehand what he must contribute, the pain of disappointment! 
vanishes, and gives place to another, different in its nature, and less in 
degree. 
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eyond what is simply necessary. To go beyond that would be 
axing industry for the support of idleness. Those establish- 
nents which furnish more than is absolutely necessary are not 
ood, except so far as they are supported at the expense of indi- 
iduals, for individuals can make a discrimination in the distri- 
ution of these aids, and apply them to specific classes. 

The details of the manner of assessing this contribution, and 
listributing its produce, belong to political economy, as also the 
nquiry into the means of encouraging a spirit of economy and 
oresight in the lower classes of society. We have some instruc- 
ive memoirs upon this interesting subject, but no treatise which 
mbraces the whole question. Such a work should begin with 
he theory of poverty—that is, by a classification of the indigent 
ind of the causes which bring on indigence, and thence proceed 
© suggest precautions and remedies. 


Section II. 
The Expenses of Public Worship. 


If the ministers of religion are considered as charged with 
maintaining one of the sanctions of morality (the religious 
sanction), the expense of their support ought to be referred to 
the same branch of administration with justice and the police, 
viz., the support of internal security. The clergy are a body of 
inspectors and moral instructors, who form, so to speak, the 
advanced guard of the law. They have no power against offences, 
but they combat the vices from which offences originate, and thus 
render the exercise of authority more rare by maintaining morals 
and subordination. If they were charged with all the functions 
which might properly be assigned to them in the education of 
a inferior classes, in the promulgation of the laws, in the per- 
formance of divers public acts, the utility of their ministry 
would be more manifest. The more real services they rendered 
to the state the less would they be subject to those maladies of 
dogmatism and of controversy which spring from the desire of 
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; 
making themselves distinguished and from the want of power to 
be useful. It is necessary to direct their activity and their 
ambition towards salutary objects to prevent them from becoming 
mischievous. 

In this point of view, even those who do not acknowledge the| 
truth of religion cannot complain at being called upon to) 
contribute towards its support, since they participate in its 
advantages. i 

But if there exists a great diversity of worship and religion, 
and the legislator is not fettered by an anterior establishment or 
particular considerations, it will be more conformable to liberty| 
and equality to apply the contributions of each religious com- 
munity to the support of their own church. It is true that in 
this arrangement we have cause to fear a spirit of proselytism on| 
the part of the clergy; but it is equally probable that a useful 
emulation will result from their reciprocal efforts, and that the 
balance of their influence will establish a kind of equilibrium in 
that fluid of opinions subject to such dangerous tempests. 

We can imagine a very unfortunate case, that of a people to 
whom the legislator forbids the public exercise of their religion, 
and at the same time imposes upon them the obligation of sup- 
porting a religion which they regard as hostile to their own. 
This would be a double violation of security. There would 
gradually be formed among this people an habitual sentiment of 
hatred against the government, a desire of change, a ferocious 
courage, a profound secrecy. The people, deprived of all the 
advantages of a public religion, of known guides and of avowed 
priests, would be delivered up to ignorant and fanatical leaders, 
and as the maintenance of their worship would be a school of 
conspiracy, the faith of oaths, instead of being the safeguard of 
the state, would become its terror ; instead of binding the citizens 
to the government, it would unite them against it, so much so 
that such a people would become as formidable through their 
virtues as their vices. This is not an imaginary case, as the 
history of Ireland will show. 
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Sxction III. 
The Cultivation of the Arts and Sciences. 


I shall not speak here of what ought to be done for what are 
alled the useful arts and sciences ; nobody doubts that objects of 
blic utility ought to be sustained and encouraged by public 
ontributions. 

But when the question relates to the cultivation of the fine arts, 
he embellishment of a country, edifices of luxury, objects of 
ymament and pleasure—in one word, to works of superfluity— 
mught we to raise forced contributions for their support? Can 
faxes be justified for this brilliant, but superfluous end ? 

I do not desire to undertake here the support of the agreeable 
against the useful;* nor to argue that the people should be dis- 
tressed in order to give fétes to a court, or pensions to buffoons. 
But one or two reflections may be offered by way of apology. 

1st. The expense which is, or can be, incurred for these objects 
is commonly a trifling affair compared to the mass of necessary 
contributions. Let any one undertake to restore to each his 
quota of this superfluous expense, and would it not be almost 
impalpable ? 

Qnd. This superfluous part of the contributions being con- 
founded with the mass of those which are necessary, the levy is 
imperceptible; it excites no separate sensation which can give 
room to a distinct complaint; and the evil of the first order, 
limited to a sum so moderate, is not sufficient to produce an evil 
of the second order. 

8rd. This luxury of taste may have a palpable utility by 
bringing together a concourse of strangers who spend their 


* Not that there is any real opposition between them; everything 
that gives pleasure is useful; but in common language, that is exclu- 
‘sively called useful which produces a permanent utility ; while the word 
: agreeable is limited to an immediate utility, or a present ple~sure. Many 
things, in fact, which we refuse to call useful, have a much more certain 
utility than some others, to which that epithet is usually applied. 


: 
| 
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money in the country. Little by little all nations become tribu- 
tary to her who holds the sceptre of the fashions. A country 
fertile in amusements may be looked upon as a great theatre 
which is in part supported at the expense of a crowd of curious 
spectators drawn to it from all parts. 

It may happen, too, that this pre-eminence in objects of amuse 
ment, literature, and taste, tends to gain for a people the good 
will of other nations. Athens, which was called the eye of 
Greece, was saved more than once by the sentiment of respect 
which superiority of civilization inspired. The halo of glory 
which encircled that home of the arta served a long time to hide 
its weakness; and everything which was not barbarian was in- 
terested in the preservation of a city, the centre of politeness and 
of intellectual pleasures. 

But, after all, it must be admitted that this seducing object 
may be abandoned without risk to the sole resource of voluntary 
contributions. At least, everything essential ought to be pro- 
vided for before giving one’s self up to expenses of pure orna- 
ment. It will be time to provide for actors, painters, and® 
architects after the public faith is satisfied; when individuals 
have been indemnified for the losses occasioned by war, crimes, 
and physical calamities; when the support of the indigent is pro- 
vided for; till then, all such expense would be an unjust pre- 
ference granted to brilliant accessaries over objects of necessity. — 

Such expenses, under such circumstances, are very contrary to 
the interest of a sovereign, because the reproaches they occasion | 
will always be much exaggerated; for it needs no sagacity to 
invent them, but only passion and humour to set them distinctly 
forth. It is well known what efficacy they have had when | 
wrought into pieces of popular eloquence, and employed to stir { 
up the people against regal government. Though it be true that | 
everything conspires to throw kings into this illusion,—so far as | 
regards the luxury of amusements, have they ever fallen into 
excesses so great as those of many republics? Athens, at an | 
epoch of most pressing dangers, despised alike the eloquence of 
Demosthenes and the threats of Philip, engrossed with a need | 
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more urgent than defence, an object more essential than the 
maintenance of liberty. The gravest of crimes was the diversion, 
sven for wants of the state, of the funds destined to the support 
of the theatres. And at Rome, was not the passion for spectacles 
carried to an equal extreme? It was necessary to lavish the 
treasures of the world, and the spoils of nations, to captivate the 
suffrages of the sovereign people. Terror spread through a 
whole country, whenever a pro-consul was about to give a 
spectacle at Rome; an hour of the magnificences of the circus 
cast into despair a hundred thousand inhabitants of the pro 
vinces. 


CHAPTER XV. 
Examples of Attacks wpon Security. 


Ir will be useful to give some examples of what I mean by 
attacks wpon security. It will be a means of putting principles 
in a clearer light, and of showing that what is unjust in morals 
cannot be innocent in politics. Nothing is more common than to 
authorize under one name what would be odious under another. 
And here I cannot help observing the bad effects of one branch 
of classical education. We are accustomed from our earliest 
youth to see in the history of the Roman people public acts of 
injustice, atrocious in themselves, always coloured with specious 
names, always accompanied by a proud eulogy on Roman virtues. 
The abolition of debts plays a great part from the earliest times 
of the republic. A withdrawal of the people to Mount Aventine, 
when the enemy was at the gates of Rome, forced the Senate to 
pass a sponge over the rights of creditors. The historian excites 
all our interest in favour of the fraudulent debtors who paid their 
debts by a bankruptcy, and does not fail to render odious those 
who were despoiled by an act of violence. And what was 
gained by that injustice? Usury, which had served as a pretext 
for the robbery, could not but be augmented the very next day 
after the catastrophe; for the exorbitant rate of interest was only 
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the price of the risk caused by the uncertainty of engagements, 
The foundation of the Roman colonies has been celebrated as 4 
work of profound policy. It always consisted in despoiling a 
part of the lawful proprietors of a conquered country to create 
establishments in the way of favour or reward. 

This proceeding, so cruel in its immediate effects, was yet more 
fatal in its consequences. The Romans, accustomed to violate all 
the rights of property, knew not where to check themselves in 
this career. Thence the perpetual demand for a new division of 
lands, which was ever the fire-brand of the seditious, and which 
contributed under the triumvirate to a frightful system of general 
confiscations. 

The history of the republics of Greece is full of facts of the 
same kind, always presented in a manner plausible enough to lead 
astray superficial inquirers. What abuse of reasoning has there 
been upon that division of lands brought about by Lycurgus, to 
serve as a basis for his community of warriors; in which, by an 
inequality the most shocking, all the rights are on one side, and 
all the servitude on the other! 

These attacks upon security, which have found so u. ay officious 
defenders when the question has been of the Greeks and the 
Romans, have not experienced the same indulgence when the 
monarchs of the East have been the actors. The despotism of an 
individual has nothing seducing in it; because it confines itself 
too evidently to his person alone; there are a million chances of 
suffering from it, toone of enjoying. But the despotism exercised 
by a multitude deceives weak minds by a false image of the 
public good. We place ourselves in imagination among the great 
number that commands, instead of supposing ourselves among 
the small number that yields and suffers. Let us, then, leave in 
peace the sultans and the viziers. We may be sure their injustice 
will not be glossed over by the flatteries of historians. Their| 
reputation serves as an antidote to their example. 

We may dispense, for the same reason, with insisting upon such 
attacks upon security as national bankruptcies; but we may 
remark, in passing, a curious effect of fidelity to engagements 
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pon the authority of the government itself. In England, since 
ne Revolution, the engagements of the state have always been 
acred; so that individuals who lend to the government never 
emand any other pledge than the national credit ; and the coi- 
ction of the imposts assigned to pay the interest of the debt has 
lways remained in the hands of the king. In France, under 
he monarchy, violations of the public faith were so frequent, 
hat those who made advances to the government were in the 
abit, from an early period, of requiring the collection of the im- 
osts to be intrusted to them, and of paying themselves with 
heir own hands. But this arrangement cost the people dear; 
or the public creditor had no interest to consult their conve- 
ience; and it cost the prince yet dearer, since it deprived him 
f the affections of the people. When, in 1787, the announce- 
nent of a deficient revenue alarmed all the creditors of the state, 
hat class so interested in England, in the maintenance of govern- 
t, showed itself in France, ardent for a revolution. All 
ught they saw their own security in taking away from the 
sovereign the administration of the finances, and placing them in 
hands ofa national council. It is well known how far the 
event answered to their hopes. But it is not the less interesting 
observe that the fall of that monarchy, which appeared so im- 
Satie, was owing, in no small measure, to the distrust which 
many violations of the public faith had caused. 
a among the many attacks upon security committed through 
ignorance, inadvertence, or false reasons, it will suffice to note 
om individual cases. 
Ist. We may regard as such, taxes unequally levied, —those 
isproportioned imposts which spare the rich at the expense of 
= poor. The weight of this evil is aggravated by the sentiment 
injustice at the idea of paying more than one’s fair proportion. 
Corvées are the height of inequality; since they fall entirely 
n those who have only their hands for their patrimony. 
So are imposts levied upon an uncertain fund ; upon persons 
who may have nothing to pay with. In that case, the evil takes 
ther turn. Indigence may protect us from paying the tax, 
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but it subjects us at the same time to the gravest evils. The 
sufferings of want take the place of the inconveniences of the 
impost. This is the reason why a poll-tax is so unjust. It is. 
possible to have a head, and to have nothing else. 

Imposts which fetter industry, such as monopolies, and exclu- 
sive companies. The true method of estimating these imposts is, — 
not to consider what income they pay, but what they prevent from | 
being paid. Mi 

Imposts upon necessaries. What physical privations, what 
maladies, what deaths they produce, no man can tell! These 
sufferings, caused by the fault of the government, are confound 
with natural evils which it cannot prevent. | 

Imposts upon private sales. Generally speaking, it is necessity 
which causes these sales; and the tax-gatherer, coming in at an 
epoch of distress, levies an extraordinary tribute upon an unfor- 
tunate individual. i 

Imposts upon public sales, or sales at auction. Here the dis- 
tress is fully proved; often it is extreme, and the fiscal injustio 
is most manifest. 

Taxes upon law proceedings. They include all kinds of. j 
attacks upon security, since they are equivalent to refusing the 
protection of the law to all those who cannot pay for it. They 
consequently offer a hope of impunity to crime. It is only neces- 
sary to choose as objects of injustice individuals who cannot 
afford the advances necessary to a judicial prosecution, or who 
are not rich enough to run the risk. 

2nd. A forced Elevation of the Value of Money.—Thisis a bank 
ruptcy, since the government does not pay all that it owes; a 
fraudulent bankruptcy, since there is a semblance of paying; and 
a foolish fraud, which deceives nobody. As far agit goes, it is 
equivalent to an abolition of debts. The theft which the govern- 
ment commits upon its own creditors, it authorizes every debtor 
to commit upon his, though without any profit from it to the 
public treasury. And when this course of injustice is completed ; 
after this operation has enfeebled confidence, ruined honest men, 
mriched rogues, deranged commerce, disordered taxation, and 


—— 
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used a thousand individual evils, it does not leave the least 
advantage to the government which it has dishonoured. Expense 
and income presently return to the same proportions as before. 
3rd. Forced Reduction of the Rate of Interest.—Regarded as a 
question of political economy, reducing the rate of interest by 
law is injurious to wealth, because it is prohibiting the payment 
of any premium for the introduction of foreign capital ; it is pro- 
hibiting, in many cases, new branches of commerce, and even 
old ones, if the legal interest is not sufficient to balance the risks 
of the capital employed. But with a more immediate view to 
security, it is taking away from lenders to give to borrowers. 
Let the rate of interest be reduced by law a fifth part below its 
natural level, and the event is the same to the lenders as if they 
were plundered every year by robbers of the fifth part of their 
fortunes. 
_ If the legislator finds it good to take away from a particular 
class of citizens a fifth part of their revenue, why stop there ? 
Why not take away mother fifth part, and still another? If the 
first reduction answered its end, a further reduction will answer 
it in the same proportion ; and if the measure is good in one case, 
why should it be ad in the other? Wherever we stop, it is 
necessary to have a reason for stopping; but whatever reason 
prevents the second step will be just as good to prevent the first. 
‘This operation is cxastly the same as diminishing rents under the 
pretext that the proprietors are useless consumers, and the farmers 
productive labourers. If you shake the principle of security as 
respects one class of citizens, you shake it for all. The bundle of 
rods is its emblem. 
_ 4th. General Confiscations.—I refer to this head vexations exer- 
‘cised upon a sect, upon a party, upon a class of men, under the 
vague pretext of some political crime—a pretext so vague that, 
while it is pretended that the confiscation is a punishment, there 
48 often room to believe that the crime has been created for the 
sake of the confiscation. History presents many examples of such 
‘robbery. The Jews have often been its object; they were too 
‘rich not tobe always guilty. Financiers and farmers of the public 
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revenue, for the same reason, have been often subjected to wh 
were called chambers of fire (chambres ardentes). While the ord 
of succession remained unfixed, everybody at the sovereign 
death might become guilty; and the spoils of the vanquishe 
formed, in the hands of the successor, a treasure of rewards. 
a republic torn by factions, each half of the nation denounces t 
other as traitors; and let the system of confiscations be once in 
duced, and parties, as at Rome, become in turn the devourers 
each other. 

The crimes of the powerful, and especially the crimes of t 
popular party in democracies, have always found apologi 
“The greater part of these great fortunes,” it is said, ‘‘ have be 
founded upon injustice; and what has been plundered from t 
public may as well be restored to the public.” To reason in 
way is to open an unlimited career to tyranny. It is a permissio 
to presume crime instead of proving it. According to this logi 
it is impossible for a rich man to be innocent. Ought a punis 
ment so severe as confiscation to be inflicted in gross, withou 
examination, without detail, without proof? Does a procedur 
which would be declared atrocious if employed against ai 
individual, become lawful when directed against a whole class o 
citizens? Can we make ourselves deaf to the evil we are doin; 
because of the number of the sufferers whose cries are mingle 
together in this common shipwreck? To plunder great proprietors 
under the pretext that some of their ancestors have acquired thei 
opulence by unjust means, is like bombarding a city because som 
robbers are thought to be concealed in it. 

5th. Dissolution of Convents and of Monastic Orders.—The decre 
for their abolition was signed by reason itself; but its executiol 
should not have been abandoned to prejudice and to avarice. I 
would have been enough to have forbidden these societies to admi 
new members. In that case they would have died away gra 
dually. Individuals would have suffered no privation. Th 
revenues as they fell in might have been appropriated to som 
useful object; and philosophy would have applauded an operatiol 
excellent in principle and mild in its execution. But this sloy 
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rocess is not that which cupidity loves. It would seem as if 
yvereigns, in dissolving these societies, had wished to punish the 
yembers for some wrong they had done. In place of regarding 
hem as orphans and invalids, deserving all the compassion of the 
sgislator, they were looked upon as enemies, who were treated 
rith clemency even when they were stripped of all their wealth 
nd reduced to absolute want. 

6th. Suppression of Pensions and Places without Indemnity to the 
Possessors.—This attack upon security merits the rather a parti- 
ular mention, because, instead of being blamed as an injustice, it 
s often approved as an act of economy and reform. Envy is never 
© much at its ease as when it can conceal itself under the mask 
f patriotism and the public good. But the public good requires 
mly the abolition of sinecures; it does not demand the ruin of 
he persons who hold them. 

The principle of security requires that reform should be 
tended with complete indemnity. The only benefit that can be 
lawfully drawn from it is the conversion of a perpetual into a life 
annuity. 

Is it said that the immediate suppression of these places will be 
a gain to the public? This argumentis sophistical. Thesum in 
question would doubtless be a gain, considered in itself, if it came 
from abroad, or if it were acquired by commerce ; but it is nota 
gain when taken from the hands of certain individuals, who are 
themselves a part of the public. Would a family be the richer 
because the father had taken everything from one of his children, 
the better to endow the others? Even in such a case, the spoils 
of one child would increase the inheritance of his brothers, and 
the evil would not be a total loss; it would produce a portion of 
good. But when the question is of the public, the profit of a 
place suppressed is divided among the whole community, while 
the loss falls entirely upon one. The gain, spread among the 
multitude, is divided into impalpable parts; the loss is wholly 
felt by him who alone supports it. The result of the operation is 
this—it does not enrich the party that gains, and it reduces him 
who loses to poverty. Instead of one place suppressed, suppose 
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a thousand, ten thousand, a hundred thousand. The total disa 
vantage willremain the same. The plunder taken from thousand 
of individuals must be divided among millions. Your streets wi 
everywhere present unfortunate citizens whom you will have 
plunged into indigence; and you will hardly see an indivadaay 
who will be sensibly the richer by virtue of these cruel operations | 
Groars of pain and cries of despair will resound on every side, 
The cries of joy, if there are any, will not be expressions of hap- 
piness, but of that antipathy which rejoices in the misery of its 
victims. Ministers of kings and of the people, it is not by the 
wretchedness of individuals that you will produce the happiness 
of nations! The altar of the public good demands barbarous 
sacrifices as little as the altar of the Divinity. ; 

I cannot yet quit the subject; for the establishment of the 
principle of security demands that error should be pursued int 
all its retreats. 

What means do men take to deceive themselves or to deceive ' 
the people on the subject of such great injustice? They hewl 
recourse to certain pompous maxims which are a mixture of 
truth and falsehood, and which give to a question, simple in 
itself, an air of dept and political mystery. The interest o 
individuals, it is said, ought to yield to the public interest. But 
what does that mean? Is not one individual as much a part of 
the public as another? This public interest, which you intro- 
duce as a person, is only an abstract term; it represents nothing 
but the mass of individual interests. It is necessary to tak tail 
them all into account, instead of considering some as all, and 
the others as nothing. If it is a good thing to sacrifice the 
fortune of one individual to augment that of others, it will be 
yet better to sacrifice a second, a third, a hundred, a thousand, | 
an unlimited number; for whatever may be the number of those 
you have sacrificed, you will always have the same reason to add 
one more. In one word, the interest of everybody is sacred, or 
the interest of nobody. | 

Individual interests are the only real interests. Take care on 
the individuals; never molest them, never suffer any one 10) 
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molest them, and you will have done enough for the public. 
Would it be believed that there are men so absurd as to love pos- 
terity better than the present generation ; to prefer the man who 
is not to the man who is; to torment the living under pretext of 
doing good to those who are not born, and who perhaps never 
will be ? 

Upon a multitude of occasions, men who have suffered by the 
operation of a law have not dared to complain, or have not been 
listened to, by reason of this false and obscure notion, that private 
interest ought to yield to public interest. But if it comes toa 
question of generosity, who is loudest called upon to exercise 
it,—the whole towards one, or one towards the whole? An evil 
felt, and a benefit not felt; such is the result of these admirable 
operations by which individuals are sacrificed to the public! 

I shall conclude by a general observation of great importance 
The more the principle of property is respected the stronger hold 
it takes on the popular mind. Slight attacks upon this principle 
prepare the way for heavier ones. A long time has been neces- 
sary to carry property to the point where we now see it in 
civilized societies; but a fatal experience has shown with what 
facility it can be shaken, and how easily the savage instinct of 
plunder gets the better of the laws. Governments and the 
- are, in this respect, like tamed lions; let them but taste a 

p of blood, and their native ferocity revives. 


: Si torrida parvus 
Venit in ora cruor, rediunt rabiesyue furorque ; 
Admonitaque tument gustato sanguine fauces, 
Fervet, et a trepido via abstinet ora magistro. 
Lucan, iv. 
If but a little blood 
Touch his hot mouth, fury and rage return ; 
His counselled jaws swell with the tasted gore; 
He raves; and from his tremb!*ng keeper scarce 
Restrains his teetb. 
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CHAPTER XVI. ) 
Forced Exchanges. | 


“‘AstyacEs, in Xenophon’s Cyropedia, asks Cyrus to give an 
account of his last lesson. Cyrus answers thus: ‘One of the 
boys in our school who had a coat too small for him gave it to 
one of his companions a little smaller than himself, and took 
away his coat, which was too large. The preceptor made me the 
judge of this dispute, and I decided that the matter should be 
left as it was, since both parties seemed to be better accom 
modated than before. Upon which the preceptor pointed out to 
me that I had done wrong, for I had been satisfied with con- 
sidering the convenience of the thing, whereas I ought first to 
have looked at the justice of it; and justice never would allow 
violence to be done to any one’s property.’ ””—WMontargne’s Essays, 
book i. ch. xxiv. 

What ought we to think of this decision? At the first view it 
would appear that a forced exchange is not contrary to security, 
provided an equal value is given. How can I be said to lose 
in consequence of a law, if, after it has had its full effect, the 
amount of my property remains the same as before? If one has 
gained, and the other has not lost, the Rea sa seems to » 
& good one. 

No; it is not. He whom you suppose to have lost nothing by 
a forced exchange, in reality has lost; since everything moveable 
or immoveable has different values for different persons, accord- 
ing to circumstances, and every one expects to enjoy the favour- 
able circumstances which may augment the value of such or such 
a part of his property. If the house that Peter occupies would 
be more valuable to Paul, that is no reason why Paul should be 
gratified by forcing Peter to yield the house to him for the sum’ 
which it is worth to himself. That would be to deprive Peter of 
the benefit which he has a right to derive from the very circum- 
stance that the house is worth more to Paul. 

And suppose Paul should say that for the sake of peace he 
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had offered a price above the ordinary value, and that Peter 
refuses it out of pure obstinacy, still it might be replied to him, 
“ This surplus of price which you pretend to have offered is only a 
supposition of yours.” The opposite supposition is just as pro- 
bable. For if you had really offered more than the house is 
worth, he would have hastened to seize so favourable a circum- 
stance, which might not occur again, and the bargain would have 
been soon concluded. If he did not accept your offer it isa 
proof that you were deceived in your estimate, and that if the 
house were taken from him on the conditions you propose, it 
would be an injury to his fortune, if not to what he possesses, 
at least to what he has a right to acquire. 

No, Paul will reply; he knows that my estimate is higher 

than anything he can expect in the ordinary course of things ; 
but he also knows my necessity, and he refuses a reasonable 
offer in hopes to derive an unfair advantage from my situation. 
_ I perceive a principle which may serve to settle this difference 
between Paul and Peter. Things must be distinguished into 
two classes, those which ordinarily have only their intrinsic value, 
and those which are susceptible of a value of affection. Houses 
of the common sort, fields cultivated in the usual way, a crop of 
hay or corn, and ordinary kinds of manufactures, seem to belong 
to the first class. To the second may be referred pleasure- 
grounds and gardens, libraries, pictures, statues, collections of 
natural history. A forced exchange of such objects should never 
be permitted. The value they derive from a sentiment of affec- 
tion cannot be appreciated. But objects of the first class may be 
submitted to forced exchanges whenever it is the only means to 
‘prevent great losses. I possess a piece of land from which 1 
derive a considerable revenue, but which I can approach only by 
aroad running along the edge of a river. The river overflows 
and washes away the road. My neighbour obstinately refuses 
me a passage along a strip of land which is not worth the 
hundredth part of my field. Ought [ to lose my all through the 
eaprice or hostility of an unreasonable neighbour ? 

But to prevent the abuse of a principle so delicate, rigorous 

L2 
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rules ought to be laid down. I say, then, that forced exchanges 
ought to be permitted to prevent a great loss, as in the case of 4 
field rendered inaccessible except by a passage through another. 

By observing all the scruples of the English legislators in this 
behalf, we may perceive the respect which is paid in that country 
to the rights of property. If anew road is to be opened, an Act 
of Parliament must be first obtained. All interested are heard, 
and the legislature, not content with assigning an equitable satis. 
faction to the proprietors, protects houses, gardens, and such other 
objects as may have a value of affection, by special exceptions im 
the Act. | 

Forced exchanges may also be justified whenever the obstinacy 
of an individual or of a small number are clearly hostile to the 
advantage of a great number. So in the matter of the English 
Inclosure Acts, the opposition of a few has not been suffered te 
prevail, and the sale of houses is often compelled by the law 
where the convenience or the health of cities requires it. 

The question is of forced exchanges, not of forced transfers, 
fora transfer is not an exchange; and a forced transfer without! 
equivalent, even for the benefit of the state, would be a mer 
injustice, an act of power devoid of that tenderness which the 
principle of utility ever demands, 


CHAPTER XVII. 
Power of the Laws over Expectation. 


Tue legislator is not master of the dispositions of the humat 
heart, he is only their interpreter and their minister. The good 
ness of the laws depends upon their conformity to general ex 
pectation. The legislator ought to be well acquainted with the 
progress of this expectation, in order to act in concert with it 
This should be the end; let us inquire into the conditions neces 
sary to attain it. 

Ist. The first of these conditions, but at the same time the mos 
difficult to fulful, is this, that the laws should be anterior to expecta 
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on. If wecould suppose a new people, a generation of children, 
1e legislator finding no expectations already formed in contra- 
iction to his views, might fashion them at his pleasure, as the 
atuary does a block of marble. But as there exists already 
mong all people a multitude of expectations founded upon 
ncient laws or anvient usages, the legislator is forced to follow 

system of conciliation and of humouring which constantly 
tters him, 

The very first laws found some expectations already formed. 
‘or we have seen that prior to laws there existed a feeble kind 
f property—that is, a sort of expectation of preserving what had 
een acquired. The laws received their first determination from 
hese anterior expectations, they have produced new ones, and 
ave gradually formed the channel of our desires and hopes. No 
hanges can be made in the laws of property without deranging, 
nore or less, this established current, and without opposing more 
r less resistance to it. 

Do you find it necessary to establish a law contrary to the 
tual expectations of men? If it is possible, you should so 
rrange matters that this law will not begin to take effect except 
a remote period. The present generation will not feel the 
hange, and the rising generation will be prepared for it. You 
vill find among the young auxiliaries against old opinions, you 
vill not wound actual interests, because time will be allowed to 
wrepare for a new order of things. Everything will become easy 
© you, because you will have prevented the birth of those 
xxpectations which otherwise you would have been compelled to 
ontradict. 

2nd. The second condition is, that the laws should be known. A 
aw which is unknown can have no effect upon expectation, it 
will not even serve to prevent a contrary expectation. 

This condition, it will be said, does not depend upon the 
nature of the law, but on the measures which are taken to make 
it public. These measures may be sufficient for their object, 
whether the law be so or not. 

This reasoning is more specious than true. There are some 
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laws so made as to be more easily known than others. These aré 
laws conformable to expectations already formed, laws which 
rest upon natural expectations. This natural expectation, that is, 
this expectation produced by previous habits, may be founded 
upon a superstition, upon a hurtful prejudice, or upon a percep- 
tion of utility, it makes no difference which, the law which is 
conformed to it is easily borne in mind; in fact, it was in the 
mind before it received the sanction of the legislator. Buta law 
contrary to this natural expectation is difficult to be understood, 
and still more difficult to be remembered. Another arrangement 
always suggests itself, while the law, strange to all, and without 
any root in the mind, tends constantly to slip from a place to 
which it has only an artificial adhesion. 

Codes of ritual law have this inconvenience among others, 
that the fantastic and arbitrary rules of which they are com- 
posed, never well known, fatigue the understanding and the 
memory; so that man, always fearful, always in fault, always 
defiled by some imaginary sin, can never count upon innocence, 
and lives in perpetual need of absolution. 

Expectation naturally directs itself towards the laws which are 
most important to society. The stranger who commits a theft, a 
forgery, an assassination, should not be suffered to plead ignorance 
of the laws of the country, since he could not be ignorant that 
acts so manifestly hurtful were crimes everywhere. 

8rd. The third condition is, that the laws should be consistent. 
This principle is closely connected with the preceding, but it 
serves to place a great truth in a new light. When the laws 
have established a certain arrangement upon a principle generally 
admitted, every additional arrangement which is consistent with 
that principle will prove to be conformable to the general expec- 
tation. Every analogous law is presumed, as it were, beforehand. 
Each new application of the principle contributes to strengthen it. 
But a law which has not this character remains isolated in the 
mind ; and the influence of the principle to which it is opposed 
is a force which tends, without ceasing, to drive it from the 
memory. 


abner 


PRINCIPLES OF THE CIVIL CODE. 151 


That upon a man’s death his property should go to the next of 
in, is a rule generally admitted, and according to which expec- 
tions are naturally formed. A law directing the order of suc- 
ssion, which should conform to this principle, would obtain a 
eneral approbation, and would be universally understood. But 
he more this principle is obscured, by admitting exceptions, the 
sore difficult it is to understand the law and to remember it. 
the English Common Law affords us a striking example. It is so 
omplicated in its provisions regulating the descent of property, 
+ admits distinctions so singular, the decisions which serve to 
egulate it are so subtle, that not only is it impossible for simple 
ood sense to presume its regulations beforehand, but it is very 
ifficult to discover thematall. It is a profound study, like that 
f the most abstract sciences, confined to a small number of pri- 
fileged men. It has been even necessary to sub-divide it, for no 
awyer pretends to understand the whole of it. Such has been the 
ruit of too superstitious a respect for antiquity ! 

When new laws are made in opposition to a principle estab- 
ished by the old ones, the stronger that principle is, the more 
dious will the inconsistency appear. A contradiction of senti- 
nent results from it, and disappointed expectations accuse the 
egislator of tyranny. 

In Turkey, when an officer of the government dies, the Sultan 
lakes possession of his entire fortune, and his children fall at once 
from the height of opulence to the depths of poverty. Thislaw, 
which overturns all natural expectations, was perhaps borrowed 
from some other oriental government, in which it was less incon- 
sistent and less odious, because the sovereignentrusted employments 
only to eunuchs. 

4th. The fourth condition is, that the laws should be consistent 
with the principle of utility ; for utility is a point towards which 
all expectations have a natural tendency. 

It is true that a law conformable to utility may happen to be 
contrary to public opinion; but this is only an accidental and 
transitory circumstance. All minds will be reconciled to the law 
go soun as its utility is made obvious, As soon as the veil which 
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conceals it is raised, expectation will be satisfied, and the public 
opinion be gained over. Now, it is plain that the more the laws” 
are conformed to utility, the more manifest it is possible for their 
utility to become. If we ascribe to a thing a quality which it 
does not possess, the triumph of error can exist but for a time—a_ 
single ray of light will suffice to dissipate it. But a quality 
which actually exists, although not known, may chance to be dis- | 
covered at any instant. At the first moment, an innovation is 
surrounded by an impure atmosphere; a mass of clouds formed by 
caprices and prejudices float about it; and the appearance of things 
is changed by the refractions it undergoes in the passage through 
so deceitful amedium. Itneeds time for the sight to grow strong, 
and to acquire the power of separating from the object all that is 
foreign to it. But, little by little, truth gains the ascendant. If 
the first attempt does not succeed, the second will be more fortu- 
nate, because it will be better known where lies the difficulty 
which it is necessary to conquer. The plan which favours the 
most interests cannot fail in the end to gain the most suffrages ; 
and the useful novelty, which at first was repulsed with affright, 
becomes presently so familiar that no one recollects its commence- 
ment. 

5th. The fifth condition is method in the laws. The bad arrange- 
ment of a code of laws may produce, by its effect upon expecta- 
tion, the same inconveniences with incoherence and inconsistency. 
There may result from it the same difficulty of understanding 
the law, and of remembering it. Every man has his limited 
measure of understanding. The more complex the law is, the 
more it is above the faculties of a great number. In the same 
proportion it is less known; it has less hold upon men; it does: 
not present itself to their minds upon the necessary occasions; or, 
what is yet worse, it deceives them, and produces false expecta- 
tions. Both the style and the method should be simple; the law 
ought to be a manual of instruction for each individual; and 
every one should be enabled to consult it in doubtfui cases. 
without the aid of an interpreter. 

The more the laws conform to the principle of utility the 
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impler they will become; for a system founded upon a single 
rinciple may be as simple in form as in substance. It is only 
uch a system which is susceptible of a natural method, and a 
‘amiliar nomenclature. 

6th. To become the controller of expectation, the law ought to 
present itself to the mind as certain to be executed; at least, no 
reason for presuming the contrary ought to appear. 

Is there ground for supposing that the law will not be executed? 
An expectation is formed contrary to the law itself. The law, 
then, is useless, It never exercises its power except to punish ; 
and these inefficacious punishments are an additional reproach to 
the law. Contemptible in its weakness, odious in its force, it is 
always bad, whether it reaches the guilty or suffers him to escape. 

This principle has often been absurdly disregarded. For 
example, during Law’s paper-money system, when the citizens 
of France were forbidden to keep in their houses more than a 
eertain sum in coin,—could not everybody presume on the suc- 
cess of disobedience ? 

How many mercantile prohibitions are vicious in this parti- 
cular! A multitude of rules easily eluded, form, so to speak, 
a lottery of immorality, in which individuals stake their money 
against the legislator and the custom-house. 

It is in accordance with this principle that the domestic 
authority has been established in the hands of the husband. 
If it had been given to the woman, the physical power being on 
one side, and the legal power on the other, the discord would 
have been eternal. If an equality had been established between 
them, this nominal equality could never have been maintained, 
because of two opposite wills one or the other must have the 
sway. The existing arrangement is most favourable to the peace 
of families, because, in making the physical and legal power 
operate in concert, everything is combined which is necessary for 
effectual action. 

This principle affords a great assistance towards the resolution 
of certain problems which have very much embarrassed the 
lawyers; such, for instance, as this—in what cases ought a 
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thing found to belong to the finder? The easier it would be to 
appropriate the thing in spite of the law, the more expedient is 
it not to make a law which will disappoint expectation; or in 
other terms, the easier it is to elude the law, the more cruel it 
would be to make a law which, presenting itself to the mind as 
almost impossible to be executed, would do nothing but evil, 
when by chance it should happen to be executed. This may be 
made clearer by an example :—Should I find a diamond in the 
ground, my first idea would be to regard it as my own; and an 
expectation of keeping it would be formed at the same instant, 
not only through the bent of desire, but also by analogy with 
habitual ideas of property. 1st. I have the physical possession 
of it, and this possession alone is a title where there is no 
opposing title. 2nd. There is something of mine in the disco- 
very; it is I who have drawn this diamond from the dirt, where, 
unknown to all the world, it had no value. 3rd. I may flatter 
myself with the idea of keeping it, without the aid of the law, 
and even in spite of the law; since it will be enough to conceal 
it till I have a pretext for producing it under some other title, 
Now, should the law undertake to bestow the diamond upon some 
other person than me, it could not prevent this first movement of 
expectation, this hope of keeping it; and in taking it away from 
me, it would make me experience that pain of disappointment 
commonly called injustice or tyranny. This reason would be 
sufficient for causing the thing to be given to the finder, unless 
some stronger reason can be offered to the contrary. 

This rule may vary according to the natural chance of keeping 
the thing found without the aid of the law. A shipwrecked 
vessel which I may have been the first to see upon the coast; a 
mine; an island which I may have discovered; are objects as to 
which an anterior law may prevent any idea of property, because 
it is impossible for me secretly to appropriate them to my own| 
use. The law which refused them to me, being easily executed, 
would have its full and entire effect upon my mind; to sucha 
degree, that if the question turned on this principle alone, the 
legislator would be at liberty to give or refuse the thing to the 
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iscoverer, as he saw fit. But there is a particular reason for 
howing some favour to the discoverer, which is, that a reward 
iven to industry tends to augment the general wealth. When 
Il the profit of discovery passes to the public treasury, that all 
5 y very little. 

7th. The seventh and last condition necessary to produce a 
onformity between expectation and the laws, requires that the 
aws should be literally followed. This condition depends partly 
m the laws, and partly on the judges. If the laws do not har- 
nonize with the ideas of the people, if the code of a barbarous age 
till prevails in an era of civilization; the tribunals, little by 
ittle, will drop old principles, and insensibly substitute new 
maxims. Thence will result a kind of contest between laws that 
are growing obsolete, and usage that is taking their place; and a 
feebleness in the effect of the laws upon expectation, will bea 
sonsequence of this uncertainty. 

The word interpretation has a very different meaning in the 
mouth of a lawyer, from what it has when employed by other 
people. To interpret a passage in an author, is to bring out of it 
the sense which the writer had in his mind; to interpret a law, 
in the sense at least of the Roman lawyers, is often to get rid of 
the intention clearly and plainly expressed, and to substitute 
some other for it, in the presumption that this new sense was the 
actual intention of the legislator ! 

With such a method of proceeding, there is no security. 
Where the law is fixed, though it be difficult, obscure, inco- . 
herent,—the citizen always has a chance to know it. It gives a 
confused intimation, less efficacious than it might be, yet always 
useful ; we see at least the limits of the evil it can do. But let 
‘ajudge dare to arrogate to himself the power of interpreting the 
laws, that is to say, of substituting his will for that of the legis- 
lator, and everything becomes arbitrary ; no one can foresee the 
course which caprice will take. The question is no longer of the 
actual evil ; however great that may be, it is small in comparison 
with the magnitude of possible consequences. The serpent, it is 
‘said, can pass his whole body wherever he can introduce his 
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head. As respects legal tyranny, it is this subtle head of which 
we must take care, lest presently we see it followed by all the 
tortuous folds of abuse. It is not the evil only which we ought 
to distrust,—it is the good even which springs from such means, 
Every usurpation of a power above the law, though useful in its 
immediate effects, as regards the future ought to be an object of 
terror. There are bounds, and even narrow bounds, to the good 
which can result from such arbitrary proceedings; there are no 
bounds to the possible evil; there are no bounds to the alarm. 
An indistinct danger hovers over every head. 

Without speaking of ignorance and caprice, how many facili- 
ties does this arbitrary system afford to partiality! The judge, 
now conforming to the law, and now explaining it away, can 
always decide a case to suit his own designs. He is always sure 
of saving himself, either by the literal sense or the interpretation, 
He is a charlatan who astonishes the spectators by making sweet 
and bitter run from the same cup. 

One of the most eminent characteristics of the English tribunal 
is their scrupulous fidelity in following the declared will of the 
legislator; and in directing themselves as much as possible, by 
former judgments, in that imperfect part of English legislation 
which depends upon custom. This rigid observation of the laws 
may have considerable inconveniences in an incomplete system, 
but it is the true spirit of liberty which inspires the English with 
so much horror for what they call ex post facto laws. 

All the conditions which constitute the goodness of the laws 
have so intimate a connection that the fulfilment of one supposes 
the fulfilment of the others. Intrinsic utility; apparent utility; 
consistency ; simplicity; facility of being known; probability of 
execution; all these qualities may be reciprocally considered as- 
the cause or the effect of each other. ' 

If that obscure system called custom were no longer permitted, 
and everything were reduced to written law; if the laws which 
conrern every member of the community were arranged in one 
volume, and those which concern particular classes in little sepa- 
rate collections; if the general code were universally dissemi- 
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nated; had it become, as among the Hebrews, a part of worship 
and a manual of education; if a knowledge of it were required 
as preliminary to the enjoyment of political rights;—the law 
would then be truly known; every deviation from it would be 
manifest ; every citizen would become its guardian; its violation 
would not be a mystery, its explanation would not be a mono- 
poly ; and fraud and chicane would no longer be able to elude it. 

It is further necessary that the style of the laws should be as 
simple as their provisions; that it should make use of common 
language; that its forms should have no artificial complexity. If 
the style of the code differed from that of other books, it should 
be by a greater clearness, by a greater precision, by a greater 
familiarity ; because it is designed for all understandings, and 
particularly for the least enlightened class. 

After having imagined such a system of laws, if we proceed to 
compare it with what actually exists, the sentiment that results 
is far from favourable to our institutions. But however bad 
existing laws may be, let us distrust the declamations of chagrin 
and the exaggerations of complaint. He who is so limited in his 
views, or so passionate in his ideas of reform as to desire a 
Teyolt, or to bring the established system into general contempt, 
is unworthy to be heard at the tribunal of an enlightened public. 
Who can enumerate the benefits of law, I do not say under the 
Dest government, but under the worst? Are we not indebted to 
it for all we have of security, property, industry, and abun- 
dance? Are we not indebted to it for peace between citizens, for 
the sanctity of marriage, and the sweet perpetuity of families? 
The good which the law produces is universal; it is enjoyed 
every day and every moment. Its evils are transient accidents. 
But the good is not perceived; we enjoy it without referring it 
to its true cause, as if it appertained to the ordinary course of 
nature; while evils are vividly felt, and, in the description of 
them, the suffering which is spread over a great space and a long 
series of years, is accumulated by the imagination upon a single 
moment. How many reasons we have to love the laws in spite 
of their imperfections ! 
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PART SECOND ® 


DISTRIBUTION OF PROPERTY 


CHAPTER I. 
Titles which constitute Property. 


We have already shown the reasons which induce the lesislaton 
to sanction property. But hitherto we have viewed wealth only 
in the mass; it is now necessary to descend to details, to take 
the individual objects which compose it, and to seek the prin- 
ciples which ought to govern the distribution of property, at the 
time when it presents itself to the law, to be appropriated to such 
or such individuals. These principles are the same which we 
have already laid down, viz., Subsistence, Abundance, Equality, 
Security. Where they agree, the decision is easy; when they 
differ, we must learn to distinguish where us preference showy 
be given. 

I. Actuat Possrsston.—Actual possession is a title to pro- 
perty which precedes all others, and may hold the place of them. 
It will always be good against every man who has no other to 
oppose to it. Arbitrarily to take away from him who has, for} 
the sake of giving to him who has not, is to create a loss on one 
side and a gain on the other. But, first, the value of the result- 
ing pleasure will not be equal to the amount of the resulting) 
pain; second, such an act of violence, by its attack upon security, 
will spread alarm among all proprietors. It appears, then, that, 
actual possession is a title founded upon good of the first order, 
and good of the second order. 
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What is called the right of the first occupant, or of original 
liscovery, amounts to the same thing. When the right of pro- 
erty is awarded to the first occupant,—lst. He is spared the 
pain of disappointment, the pain he would have felt at seeing 
himself deprived of a thing of which he had been the first to take 
possession. 2nd. The contests are prevented which might take 
place between the first occupant and a succession of competitors 
for the possession. rd. Certain enjoyments are produced, which 
otherwise would have had no existence ; for the first occupant, 
if he had no right of possession, dreading to lose what he had 
found, would not dare to enjoy it openly, for fear of betraying 
himself; and whatever he could not instantly consume would be 
valueless to him, 4th. The enjoyment thus bestowed upon a 
discoverer is a spur to the industry of others, who will be en- 
eouraged to seek like enjoyments for themselves; and these 
individual acquisitions will result in general wealth. 5th. If 
unappropriated things did not belong to the first occupant, they 

uld always be the prey of the strongest, and the weak would 
be for ever oppressed. 

All these reasons do not present themselves distinctly to men’s 

inds; but they are perceived in a confused manner, as it were 
pang Such, they say, is the decree of reason, equity, 
and justice. These words, which everybody repeats and nobody 
explains, express nothing but a sentiment of approbation; but 
: approbation, founded upon solid reasons, acquires a new 
force when distinctly supported upon the principle of utility. 

The title of original occupation formed the primitive foundation 
of property. It will still serve as regards islands newly risen 

m the waters, or lands newly discovered, saving the right of 
government, which is a peculiar incident of sovereignty. 

II. Ancrent Possesston 1x Goop Fa1ru.— Possession, after a 
certain period fixed by the law, ought to prevail over all other 
titles. If you have suffered that period to elapse without putting 

a claim, it is a proof, either that you were ignorant of the 
existence of your right, or that you had no intention to avail 
yourself of it. In these two cases there is no expectation on 
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your part, no desire to gain possession; and on my part the 
is an expectation and a desire to preserve it. To leave the 
possession with me will not be contrary to security; but it 

be an attack upon security to transfer the possession to you, fi 
it will give inquietude to all possessors who are obliged to rely 
for their title upon ancient possession in good faith. 

But what length of time is necessary to produce this displaoll 
ment of expectation ? or, in other words, what period is necessary 
to legitimate property in the hands of a possessor, and to extin- 
guish every opposite title? To this inquiry, no exact answel 
can be given. It is necessary to draw at hazard the line of 
demarcation, according to the kind and value of the property in 
question. If this line does not always prevent the pain of dis- 
appointment among those actually interested, it will at least 
prevent all evil of the second order. The law informs me that 
if during one year, ten years, or twenty years, I neglect to claim 
my right, the loss of that right will be the result of my negligence. 
This threat, the effects of which I can prevent, is not calculated 
to disturb my security. 

I suppose that the possession is in good faith, that is, that the 
possessor believes himself to have a title. If not so, to confirm 
it would not be to favour security, but to reward crime. The 
age of Nestor ought not to be sufficient to insure to the fraudulent 
usurper the wages and the pay of his iniquity. Why sho 
there be a time when the malefactor can become tranquil? Whi 
should he enjoy che fruits of his offence under the protection 0: 
the laws he has violated ? 

With respect to heirs, a distinction must be taken. Are they 
possessors in good faith, believing themselves to have a title 
The same reasons can then be alleged in their behalf as in behall 
of the former proprietor, and they have the possession beside, 
which inclines the balance in their favour. Are they possesso 
in bad faith, as their ancestor wasP ‘Then they are his accom 
plices, and impunity ought never to become the privilege 
fraud. 

This second title is what is commonly called Preseryptr 
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he reasons on which it is founded are the prevention of dis- 
ppointment and the general security of proprietors. 

III. Possesston or THE Contents AND Propuce or Lanp.— 
he property of a field includes everything which the field 
yntains, and everything which it produces. We understand by 
mtents everything beneath the surface, such as mines and 
uarries ; by produce, everything that belongs to the vegetable 
ingdom. ll possible reasons,—security, subsistence, the aug- 
entation of general wealth, the good of peace,—combine to give 
his extent to the right of property in land. 

IV. Possrssion oF WHAT LAND SUPPORTS, AND OF WHAT IT 
‘ECEIVES.—If my land has supported animals, it is to me that 
hey owe their sustenance. Their existence would be a loss to 
ae if the possession of the animals themselves did not secure 
ae an indemnity. If the law gave them to another it would be 
pure loss on my part and a pure gain on his—an arrangement 
s contrary to equality as to security. It would then become 
ny interest to diminish their number and to prevent their multi- 
lication, which would be manifestly to the detriment of the 
eneral wealth. 

If chance has thrown upon land things which have not yet 
eceived the stamp of property, or which have lost the impress 
f it, as a whale driven on shore by a storm, the scattered frag- 
nents of a wreck, or trees torn up by the roots, such things ought 
o belong to the owner of the land. The reason of this prefer- 
mee is, that he is so situated as to derive a profit from them 
yithout any individual being subjected to aloss; they cannct be 
aken from him without occasioning a pain of disappointment, 
nd finally, no other person can take them without occupying his 
and and trespassing upon his rights. He has all the reasons of 
. first occupant in his favour. 

: VY. Possxsston or absacent Lanps.—If water which has 
vered unappropriated land leaves it, to whom shall the new 

d belong? There are many reasons for giving it to the pro- 
ietors of the adjacent lands. 1st. They only can occupy it 
ithout trespassing upon the property of others. 2nd. They 

M 
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only have formed some expectation of possessing it, or can look 
upon themselves as having a claim to it. 38rd. The chance of 
gaining by the retreat of the waters is no more than an 
indemnity for the chance of losing by their invasion. 4th. The 
property in land gained from the water will operate as a reward 
calculated to stimulate the labour necessary to this kind of 
conquest.* 

VI. AMELIORATIONS OF ONE'S OwN Proprrty.—If I have 
applied my labour to one of those things which already belong 
to me, my title acquires a new force. I have sowed and gathered 
these vegetables, the produce of my land; I have taken care of 
these animals, I have dug these roots, I have cut these trees and 
shaped them. If I should have suffered at seeing these things 
taken from me before I had bestowed any pains upon them, how 
much more shall I suffer after the efforts of my. industry have 
given them a new value, and have fortified my attachment to them 
and my expectation of keeping them? This fund for future 
enjoyment, which labour constantly increases, could not exist 
without security. | 

VII. Posszssion In coop FarrH witH AMELIORATION OF 
ANOTHER’S Property.—But, if I have applied my labour to a 
thing belonging to another, treating it as if it belonged to me, 
for example, if I have made cloth of your wool, to which of us 
shall the manufacture belong? Before answering, it is necessary 
to ascertain the state of the facts. Is it in good faith or bad 
faith that I have treated the thing as my property? If I have 


* Such is the theory. In practice, many details will be required, 
otherwise this concession will resemble that famous partition of the new 
world, which a pope made between the Spanish and Portuguese. Sup- 
pose the water quits a bay, which has many proprietors on its shores; 
shail the distribution be regulated according to the quantity of land 
whick each possesses, or to the extent of his shore? Lines of demarca; 
tion will be necessary ; but it will not answer to wait till the event hi 
arrived, and the value of the land is known, for then all will entertain 
hopes, which some only can realize. The event must be anticipated, and| 
expectation not yet formed will then be docile in the hands of the 
\egislator. 
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ted in bad faith, to give me the production would be to reward 
rime ; if I have acted in good faith, it remains to inquire which 
f the two values is the greater, the original value of the thing 
vorked upon or the additional value of the labour bestowed upon 
t? How long since the first owner lost it? How long have I 
ossessed it? To whom belongs the place in which it is at the 
noment when it is reclaimed,—to me, to the former possessor, or 
o a stranger P 

The principle of caprice, without regard to the comparative 
mount of pains and pleasures, gives everything to one of the 
arties without paying any attention to the other. The principle 
f utility anxious to reduce to the least term an inevitable incon- 
Biienoo; weighs the two interests, seeks the means of reconciling 
hem, and directs indemnities. It grants the thing itself to that 
laimant who would suffer the greater loss if his demand were 
efused, upon the condition, however, of giving to the other a 
nfficient indemnification. 
_ It is according to these same principles that we must answer 
he same question in relation to things which become mixed and 

nfounded, as metal of yours and mine which has run together 
1 the melting-pot, or liquors of mine which have been poured 
to the same recipient with yours. There are great debates 
nong the Roman jurists who shall have the whole; the 
abinians wish to give the whole to me, the Proculeians wish to 
ve the whole to you. Which is right? Neither. Either 
ecision would still leave one of the parties a sufferer. A single 
estion might cut short all these debates—Which of the two, 
losing what belonged to him, would lose the most? Let him 
ve the possession, and let the other have an indemnity. 
The English lawyers have cut this Gordian knot. They have 
t troubled themselves to examine on which side would be the 
ter injury, they make no account of good faith or of bad 
ith, they make no inquiry as to the greater value or the stronger 
ectation. They decide that the property of movable effects 
always be given to the actual possessor, on condition, 
wever, of indemnifying the other claimant. 


, 
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VIII. Exptoration or Mivzs 1n THE Lanp oF ANOTHER. — 
Your land has hidden treasures in its bosom; but, because you 
lack the knowledge or the means, or have little confidence of 
success, you do not dare to undertake the enterprise of mining, 
and the treasures remain buried. If I, a stranger to your land, 
have all the means of exploration which you want, and I wish to 
undertake it, ought the right to be granted to me without your 
consent? Why not? Under your hands these buried riches 
are of no use to anybody; in mine they will acquire a great 
value—thrown into circulation they will animate industry. What 
wrong is done to you? You lose nothing. The surface, the 
only thing which you put to any use, may still remain in the 
same condition. But the law, attentive to the interests of all, 
ought to secure you a share, greater or less, of the produce ; for, 
though this treasure might be of no actual value in your hands, 
still you would have an expectation of sometime profiting by 
it, and you ought not to be deprived of that chance without 
indemnity. 

Such is the English law. Under certain conditions, it allows 
a vein, discovered in one field, to be followed into another by any 
one who is willing to undertake the enterprise. 

IX. Lrserty or Fisuine 1n Great Waters.—Great lakes, 
great rivers, great bays, and especially the ocean, are not occupied 
by exclusive proprietors. They are considered as belonging to 
nohody, or rather as belonging to all. 

There are no reasons ror limiting the ocean fisheries. The 
multiplication of most kinds of fish appears to be inexhaustible. 
In this matter the prodigality, the magnificence of nature almost 
surpasses conception. The indefatigable Leuwenhoek has esti- 
mated that the spawn of a single cod is capable of producing six 
millions of codlings. What we can take or consume out of this 
immense magazine of food is absolutely nothing when compared: 
with the destruction produced by physical causes, which we cal 
neither lessen nor prevent. Man on the ocean, with his wherry 
and his nets, is but a feeble rival of the great rulers of the sea. 
Sharks cause more ravages among the small fish than he does. 
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As to the fish of rivers, lakes, and small bays, the laws take 
precautions for their preservation, at once necessary and 
efficacious. 
_ Where there is no occasion for jealousy, and no fear that the 
number of competitors will diminish the fund of wealth, it is 
better to leave to every one the right of first occupancy, and to 
encourage every kind of labour that tends to augment the general 
abundance. 
_ X. Lierry or Huntixe upon Unarpropriatep Grounps.—It 
is the same with unappropriated lands, uncultivated wastes and 
savage forests. In those vast countries which are not peopled in 
proportion to their extent, these unappropriated tracts are often 
of great size, and the right of hunting may be exercised without 
limit. Man there is only a rival of the beasts of prey, and the 
chase enlarges the fund of subsistence without injuring anybody. 
But in civilized societies, where agriculture has made great 
progress, and where unappropriated lands bear only a small pro- 
- to those which have received the impress of possession, 
there are many reasons against allowing this right of chase. 
First inconvenience.—In those countries where the population 
is numerous, the destruction of wild animals may go on faster 
than their reproduction. Render the chase free, and the animals 
which are the object of it would sensibly diminish, and even be 
annihilated The sportsman would presently have as much 
trouble to obtain a singie partridge as he now has to get a hun 
dred, and the price would be enhanced a hundred-fold. He 
would suffer no loss himself, but he would furnish to society only 
a hundredth part the value which he now furnishes. In simpler 
jterms, the pleasure of eating partridges would be reduced a 
hundred-fold. 
Second inconvenience.—The chase, without being more produc- 
| tive than other labours, has unhappily more attractions. Sport 
is combined with labour, idleness with exercise, and glory with 
danger. The charm of a profession so well adapted to all the 
natural tastes of man will draw into this pursuit a great number 
of competitors ; by their competition they will reduce the profits 


——— 
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of this employment to a mere subsistence; and in general al 
class of adventurers will be poor. 

Third inconvenience.—The chase having particular seasons, there 
will be intervals during which the huntsman will be unemployed. 
He will not easily return from a wandering to a sedentary life, 
from independence to subjection, and from a habit of idleness to 
a habit of labour. Accustomed, like the gambler, to live upon 
chances and hope, a small fixed income has few attractions for, 
him. The want and idleness of such a condition naturally lead to 
crime. | 
Fourth inconvenience.—The very exercise of this profession is 
naturally fertile in offences. The quarrels, the lawsuits, the 
prosecutions, the convictions, the imprisonments and other punish- 
ments which it causes, are more than sufficient to counterbalance 
its pleasures. The hunter, tired with vainly waiting for his prey, 
on the highways, secretly spies out the game in the neighbouring 
enclosures. Does he think himself observed? He turns aside 
and waits, for he is an adept in patience and stratagem. Does he 
see no witnesses? He respects boundaries no longer; he jumps 
the ditches, he leaps the hedges, he devastates enclosures ; and 
his cupidity betraying him into imprudences, he gets himself into 
perilous positions, whence he cannot escape without disaster or 
crime. If hunting were permitted on the high roads, there 
would be needed an army of guards to restrain the wanderings of 
the hunters. 

Fifth inconvenience.— If this right of chase, so litfle advan- 
tageous when confined within such narrow limits, is still suffered 
to exist, the civil and penal code will need an assortment of laws 
to limit its exercise and to punish its excesses. This multipli- 
cation of laws is always an evil, because laws cannot be multiplied 
without being weakened. Besides, the severity necessary to pre- 
vent offences so easy and so attractive gives an odious character’ 
to property, and places the opulent in a state of war with their 
poor neighbours. The way to cut this matter short is not to 
regulate the right, but to suppress it. 

The prohibitive law being once known, no expectations will be 
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formed of enjoying this privilege. Partridges will no more be 
eoveted than pullets, and even in the minds of the multitude 
poaching will not be distinguished from theft. 

It is true that at the present day popular ideas are in favour of 

this right of hunting; but if a condescension is due to popular 
ideas, it is only upon occasions when they have a great power, 
and when there is little hope of changing them. Let pains be 
taken to enlighten the people, to make the motives of the law 
evident, to exhibit it as a means of peace and security, to show 
that the exercise of this right reduces itself almost to nothing, 
that the life of a hunter is miserable, that this ungrateful pro- 
fession constantly exposes him who follows it to the commission 
of offences and his family to poverty and shame; and I dare to 
that popular ideas, pressed by the continuous and mild 
force ot reason, would presently assume a new direction.* 
There are animals whose value does not compensate the damage 
they do; such as foxes, wolves, bears, and all beasts of prey, the 
esnice of the animale subject to man. So far from preserving, 
it is an object to destroy them. One means for this end is, to 
give all a right to destroy them, and a property in the beast when 
slain, without regard to the ownership of the land. Every 
hunter who attacks these hurtful animals ought to be considered 
as employed by the police. But this exception ought to be ad- 
mitted only in case of animals capable of much mischief. 


* We may observe, that of the five inconveniences above enumerated 
with which the right of free hunting is said to be attended, the second, 
third, and fourth resolve themselves into this, viz., that in a civilized 
community, the business of hunting is a private loss and a public incon- 

‘venience. This being granted—and the fact is doubtless so— if by per- 

mitting free hunting, that annihilation of wild game, which is described 
.as the first inconvenience, can be brought about, it will be a decided 
benefit; and when hunting ceases for want of game, of course all the 
evils which go to make up the inconveniences of its existence will dis- 
appear with it. This is a view of the case which the author seems not 
tohave taken. That a right of free hunting would operate in this way, 
the example of Massachusetts clearly proves, a state in which game and 
gportsmen are equally rare, and game laws are unknown.—Translator. 
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CHAPTER II. 4 
Title by Consent. 


it may happen that possessing a thing by a lawful title, we wish 
to dispossess ourselves of it, and to abandon its enjoyment to 
another. Shall such an arrangement be confirmed by the law? 

Doubtless it shall be. All the reasons which plead in favout 

of the old proprietor change sides with the transfer, and then 

plead in favour of the new one. Besides, the former proprietor 
must have had some motive for abandoning his property. Motwwe 

is pleasure, or equivalent; pleasure of friendship or of benevo- 

lence, if the thing was given for nothing; pleasure of acquisition, 

if it was a means of exchange; pleasure of security, if it was” 
given to ward off some evil; pleasure of reputation, if the object 
was to acquire the esteem of others. It seems, then, that the 
transfer must increase the enjoyment of the parties interested im 

it. The acquirer stands in the place of the conferrer as to the 

old advantages, and the conferrer acquires a new advantage. We 
may then lay it down as a general maxim, that every alienation 
umports advantage. A good of some sort is always the result 

of it. 

When the question is of an exchange, there are then two 
alienations, of which each has its separate advantages. The 
advantage for each of the contracting parties is, the difference 
to him between the value of the thing he gives, and that of the 
thing he acquires. In every transaction of this sort there are 
two new masses of enjoyment. In this the good of commerce 
consists. 

In all the arts, there are many things which cannot be pro- 
duced except by the concourse of a great number of workmen. 
In all these cases the labour of an individual would have 
no value, either for himself or for others, if it could not be 
exchanged. 

II. Cases In wuicn Excuaners sHoutp BE InvaLip.—But 
there are cases in which the law ought not to sanction exchanges, 


. 
| 
| 
| 
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and in which the interests of the parties ought to be regulated, 
as if the bargain had not taken place; because, instead of being 
advantageous, the exchange would be injurious to one of the 
parties, or to the public. We may arrange all the causes which 
invalidate exchanges under the nine following heads :— 
| Ist. Concealment. 

2nd, Fraud. 
3rd. Coercion. 
4th. Subornation. 
| 5th. Erroneous idea of legal obligation. 
: 6th. Erroneous idea of value. 
; 7th. Incapacity. 
8th. Probable inconvenience to the public. 

9th. Want of right on the part of the conferrer, 
Ist. Concealment.—If the thing acquired proves of less value 
than the acquirer had expected, he experiences regret, and feels 
apain of disappointment. If the value is not equal to what he 
gave in exchange, instead of gaining, he has lost. It is true 
that the other party has gained; but the good of gain is not 
equivalent to the evil of loss. I have paid ten guineas for a 
horse, which would be worth that sum if he were sound; but, 
as his wind is broken, he is worth but two guineas. The seller 
has gained eight guineas, which I have lost ; but, if the interests 
of the two parties be weighed together, the trade, on the whole, 
is not productive of pleasure, but the contrary. 

But if at the time of the sale this inferiority of value was 
unknown to the former proprietor, why should the exchange be 
yoid ? Why oblige him to make a disadvantageous re-exchange? 
The loss must fall on somebody, and why on him more than 
another? And even suppose that he knew the circumstance 
which lessened the value of the thing, was he obliged to com- 
municate it without being asked ? 

The two following questions arise in every case of invalidity 
resulting from concealment :—Did the seller know of the exist- 
ence of the fault? Was it a case in which he ought to have 
told of it? The solution of these questions demands too many 
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details and researches to find a place here, especially as an answe 
cannot be given which embraces every case, but divers modifi : 
tions are necessary, according to the different kinds of things. 
2nd. Fraud.—This case is simpler than the preceding. A 
fraudulent acquisition ought never to be permitted when it can be 
hindered. Fraud is an offence which borders upon theft. You 
asked the seller if the horse was broken-winded; he replied in 
the negative, knowing the contrary. To sanction such a trade 
would be to reward crime. Add the reason in the ait 
case, namely, an evil to the purchaser greater than the good to 
the seller, and it will then appear that this cause of invalidity is” 
well founded. ‘ 
3rd. It is the same with coercion. A seller whose horse is 
worth but two guineas has constrained you, by violence and 
threats, to give ten guineas. Suppose you would have been 
willing to pay two guineas, the surplus is so much gained by an 
offence. It is true that this loss was an advantage to you m 
comparison with the evil you were threatened with in case of 
refusal ; but neither this comparative advantage, nor the gain of 
the delinquent, can counterbalance the evil of the offence. s 
4th. It is the same with subornation; by which I understand 
the price of a service, which consists in committing an offence, as 
money promised to a man to engage him to give a false deposi- 
tion. There are two advantages in such a bargain, that of the 
suborned and that of the suborner; but these two advantages 
are not at all equal to the evil of the offence. - 
It may be observed in passing, that in the case of fraud, of anda 
coercion, and of subornation, the law, not content with annulling 
the act, opposes to it a stronger counter-weight of punishment. — 
5th. Erroneous Idea of Legal Obligation You have delivered 
your horse to a man, under an erroneous idea that your manager 
had sold him. Or you have delivered your horse to a man under - 
the impression that he was authorized by the government to take 
him for the use of the state; in one word, you imagine yourself 
obliged to sell, when no such obligation exists. If after the 
discovery of the mistake the alienation should be confirmed, the 
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buyer would make an unexpected gain, while the seller would 
experience an unexpected loss. But we have seen that the 
good of gain is not equivalent to the evil of loss. Besides, this 
ease may be classed with that of coercion. 
6th. Erroneous Idea of Value.—lf, in alienating a thing, I was 
ignorant of a circumstance which tended to augment its value, 
upon discovering my error, I shall experience the regret of loss. 
But is that a reason for invalidating the contract? On the one 
side, if such causes of nullity are admitted without restriction, 
there is the risk of a great discouragement to exchanges ; for what 
security of acquisition do I have, if the seller can break the 
trade, under the pretence of not knowing what he was about ? 
On the other side, there would be the pain of a very lively 
regret, if after having sold a diamond as a morsel of crystal, 
there were no means of recovering it. To hold an equal balance 
between the parties, we must conform to the diversity of cireum- 
stances and of things. We must always examine if the igno- 
rance of the seller were not the result of negligence ; and even 
should the case require the avoidance of the sale, it will always 
be necessary to provide for the security of the person whose 
interest it would be to have the bargain confirmed. 
But it may be that a trade exempt from all these faults turns 
‘out to be disadvantageous. You bought a horse for the sake of 
a journey which you do not make. When you are ready to set 
out, the horse falls sick and dies. You set out, and the horse 
throws you and breaks your leg. You mount the horse, but only 
to go on the highway to rob. The fancy which made you buy 
‘him was transitory, and, being past, leaves you a loser. These 
eventual cases may be multiplied indefinitely, —cases in which a 
thing acquired on account of its value becomes useless, or onerous, 
“or fatal to the acquirer, or to another. Are not these exceptions 
to the axiom that every exchange imports an advantage ? Are 
not these reasonable grounds for invalidating the contract ? 
No. All these unfavourable events are only matters of acci- 
dent, posterior to the sale. The common case is, that the thing 
is worth what it costs. The total advantage of useful exchanges 
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is far more than equivalent to the total disadvantage of such 
as are unfavourable. The gains of commere are greater than the 
losses, since the world is now richer than in the savage state. 
Alienations in general ought, then, to be maintained. But to 
annul alienations, on account of accidental losses, would be to 
interdict alienations in general; for nobody would wish to sell, 
nobody would wish to buy, if the transaction could be annulled 
at any moment, on account of some subsequent event impossible 
to be foreseen or prevented. 

7th. There are cases in which the legislator foresees the evil of 
conventions, and prohibits them beforehand. It is thus that in 
many countries prodigals are incapacitated to contract, that is, all 
contracts with them are declared void. But the danger of such 
contracts, that is, the disposition which renders the prodigal 
unfit to manage his own affairs, is always previously made known. 
Every one has notice, or at least might have, of the incapacity 
which the guardian hand of justice has imposed. 

In all countries there has been established an incapacity to con- 
tract in the two analogous cases of infancy and madness; I say 
analogous, for what a child is, for a period which may be suffi- 
ciently well determined, though always by a demarcation more o1 
less arbitrary, the madman is, for a time indeterminate, or per- 
petual. The reasons are the same as in the preceding case. 
Minors and persons of unsound understanding are, by their con- 
dition, either ignorant, rash, or prodigal. This is presumed by a 
general induction, which does not need to be sustained by par- 
ticular proofs. 

It is plain that in these three cases the incapacity ought to ex- 
tend only to things of a certain importance. To apply them to 
little objects of daily consumption would be condemning these 
three classes to die of famine. 

8th. The law sometimes invalidates contracts in consideration of 
some public inconvenience likely to result from them. 

I have a landed property situated on the boundary of the state. 
If acquired by the neighbouring power it might become the seat 
of hostile intrigues, or might favour preparations dangerous to my 
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puntry. Whether I have or have not such an intent, the law 
ught to provide for the public interest. It ought to prevent the 
vil by refusing beforehand to give a sanction to such sales.* 

The restraints which it has been thought fit to put upon the 
ale of drugs which operate as poisons may be referred to this 
ead. It would be the same of a prohibition to sell murderous 
rms, such as stilettoes, so frequently used in Italy in the most 
ommmon quarrels. 

It is to this same motive, well or ill founded, that we ought to 
refer all prohibitions relative to the introduction or sale of certain 
species of merchandise. 

In most of these cases the custom is to say, that the contract 18 
yoid in itself. We need but open the law books to see what 
nonsense has been gravely uttered upon this subject, and to dis- 
sover into what absurdities the lawyers have fallen, from not 
having seized upon the sole cause of the invalidity of contracts 
made under these circumstances, to wit, that they are attended 
by more evil than good. 

Having said that these contracts are void in themselves to be 
consistent, it seems to follow that they ought not to have any 
effect; that they ought to be annihilated; and that no trace of 
them should be left. However, there are abundance of cases in 
which it will be sufficient to modify them, and to correct their 
inequality by compensations without altering the substance of 
the original contract. 

No contract is void in itself ; none is valid in itself. It is the 
law which, in either case, grants or refuses validity. But for 

® Most nations, perhaps without thinking of it, have obviated this 
danger by a general law, which forbids strangers to acquire lands. But 
that is going too far. The reason of the prohibition does not extend 
beyond the particular case above mentioned. The stranger who wishes 
to buy immoveable property, gives the country of his choice the most 
unequivocal proof of his affection, and the surest pledge of good conduct. 
Even if we look no further than to finance, the state cannot but gain by 
such purchases. 

+ Under this head fall the laws prohibiting the traffic in ardent spirite 
—Translator. 
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granting or refusing it, reasons are necessary. Equivocal gene: 
ration is banished from sound physiology ; perhaps some day it” 
will be banished from jurisprudence. This void in itself is pre- 
cisely an equivocal generation. | 

III. OsstactEs To THE ALIENATION oF Lanp.—To say that 
the power of alienation is useful, is also to say that all arrange- 
ments which tend to prevent it are generally pernicious. 

It is with respect to immoveables that this inconsistency has 
chiefly been displayed, whether by entails or by inalienable foun- 
dations, described by English lawyers as grants in mortmain; 
yet, besides the general reasons already given, there are some 
particular ones in favour of the free alienation of land. 

lst. He who seeks to get rid of a landed estate shows suffi- 
ciently that it is not for his advantage to keep it. He either 
cannot or will not spend anything for its improvement; indeed, 
it often happens that he cannot help sacrificing its future value 
to satisfy a present want. On the contrary, he who seeks to 
acquire an estate certainly has no intention of diminishing its 
value, and he probably means to increase it. 

It is true that the same capital which would be employed in 
the improvement of a landed estate might otherwise be employed 
in commerce; but, although the advantage of these two employ- 
ments might be the same to an individual, they would not be the 
same to the state. That portion of wealth which is applied to 
agriculture is more fixed; that which is applied to commerce is 
more fugitive. The first is immoveable; the second can be trans- 
ported at the pleasure of the proprietor. 

2nd. By mortgaging an immoveable estate a productive capital 
may be raised. Thus one portion of the value of a landed estate 
may be employed in the improvement of the other portion of it; 
an enterprise which, perhaps, without that resource, could not be 
undertaken. To prevent the free alienation of lands is to diminish 
the productive capital which might be employed in their improve- 
nent nearly to the amount of their saleable value; for a thing 
cannot be mortgaged unless it can be alienated. 

Tt is true that we speak here only of loans; and there is no 
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capital created by a loan. This same capital, in other hands, 
aight receive a destination not less useful; but it is to be observed 
hat the more means there are for employing capital the greater 
mount of it will come into a country. That which comes from 
broad forms a net addition to the domestic supply. 
These restrainsts upon alienation, though condemned by the 
gundest notions of political economy, are to be found almost 
where. It is true that they have gradually diminished in 
proportion as governments have better understood the interests of 
yriculture and commerce; but there are still three causes which 
perate to maintain them. 
Tne first is, the desire of preventing prodigality. But to ob- 
jate this evil, it is not necessary to prevent the sale of lands; 
it will be sufficient to protect their value by not leaving it at the 
disposal of the prodigal. 
The second is, family pride, joined to that agreeable illusion, 
which paints the successive existence of our descendants as the 
prolongation of our own. The imagination is not satisfied with 
» idea of leaving our children the same value; they must 


‘This continuity of eric appears a continuity of iene. 
d gives support to a feeling chimerical and absurd. 
_ The third cause is, the love of power, the desire of ruling after 
eath. The preceding motive supposes a posterity, this does not. 
It is to this cause that we must refer all foundations, both those 
which have an object of utility, well or ill understood, and those 
of pure fancy. 
If a foundation consists merely in the distribution of benefits 
without imposing any conditions, and without exacting any service, 
at appears sufficiently innocent, and its continuation is not an evil. 
OW ge mast except foundations for distributing alms without dis- 
ction and discernment, which serve merely to promote men- 
city and idleness. The best of these establishments are those 
a favour of such poor as were once of a better condition. They 
e 2a means of providing for such unfortunates a more liberal 
i upport than public charity would allow. 
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As to foundations, the benefits of which are not granted except 


on the fulfilment of certain duties, such as convents, colleges, 
churches, their tendency is useful, indifferent, or injurious 
according to the nature of the services exacted. . 

It is a singularity which merits observation, that in general, 
these foundations, these particular laws, which the individual 
establishes by the indulgence of the sovereign, have been treated 
with more respect than the public laws, which are immediately 
derived from the sovereign himself. When a legislator hag 
wished to tie up the hands of posterity, such a proceeding has 
appeared absurd or futile. The obscurest individuals have arro- 
gated that privilege, and no one has dared to attack it! 

It would seem that lands left to corporations, convents, and 
churches, must necessarily decline in value. Indifferent towards 
successors, who are not allied to him by blood, each transient 
proprietor will be apt to exhaust as much as he can a possession 
which he enjoys only for life; and, in old age especially, to 
neglect the necessary repairs. This sometimes happens. We 
must be just, however, to religious communities. They are oftener 
distinguished for good than for bad economy. If their situation 
inflames cupidity and avarice, it represses pride and prodigality. 
Ii there are causes which nourish among them a spirit of selfish- 
ness, there are others which combat that sentiment by creati 2 
an esprit de corps, a warm attachment to the profession to which 
they belong. { 

It is scarcely necessary to mention public property,—that i 
those things the use of which is public, such as roads, churches, 
markets. To fulfil their end, it is necessary that their duration 
should be indefinite, with provision, however, for permitti 
those successive changes which circumstances may require. | 


PRINCIPLES OF THE CIVIL CODE. 177 


CHAPTER ITI. 
Title by Succession. 


Arter the decease of an individual, how ought his goods to be 
isposed of ? 

In framing a law of succession, the legislator ought to have 
hree objects in view:—lst, Provision for the subsistence of the 
rising generation; 2nd, Prevention of disappointment; 3rd, The 
equalization of fortunes. 

Man is not a solitary being. With a very small number of 
exceptions, every man has about hima circle of companions, more 
or less extensive, who are united to him by the ties of kindred or 
of marriage, by friendship or by services, and who share with him, 
fact, the enjoyment of those goods which in Jaw belong to him 
exclusively. His fortune is commonly the sole fund of subsistence 
on which many others depend. To prevent the calamities of which 
they would be the victims, if death in taking away their friend 
book from them at the same time the supplies which they draw 
from his fortune, it is necessary to know who habitually enjoy 
hese supplies, and in what proportions. Now, since these are 
‘facts which it would be impossible to establish by direct proofs, 
ithout becoming involved in embarrassing procedures and infinite 
‘contests, it is necessary to resort to general presumptions, as the 
only basis upon which a decision can be established. The share 
hich each survivor was accustomed to enjoy in the property of 
ithe deceased may be presumed from the degree of affection which 
jought to have subsisted between them ; and this degree of affection 
imay be presumed from nearness of relationship. 

If relationship were the only consideration, the law of succession 
would be very simple. In the first degree of relationship are all 
those who are connected with you without any other person 

ervening: your wife, or husband, your father, your mother, 
and your children. In the second degree are those whose con- 
nection with you demands the intervention of a single person, or 
the joint intervention of two persons: your grandfathers, your 
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grandmothers, your brothers, your sisters, and your grandchil 
In the third degree are those whose relationship supposes 
intermediate generations: your great-grandfathers, your 
grandmothers, your great-grandchildren, your uncles and aunts. 
nephews and nieces. 

But this arrangement, though quite perfect as respects simp 
city and regularity, will not answer the political and moral end 
to be aimed at by the legislator. It does not correspond to the 
degree of affection of which, if employed, it must be taken as ¢ 
presumptive proof ; and it will not accomplish the principal objec 
which is to provide for the wants of the rising generation. 
us leave, then, this genealogical arrangement, and adopt ont 
founded upon utility. It consists in always giving to the descend 
img line, however long, a preference over the ascending and — 
lines. 

Still, it must happen that the presumptions of affection ol 
want, which serve as a foundation to these rules, will often fai 
in practice ; and that, in consequence, the rules themselves 
not accomplish theirend. But the power of making a will offer 
as we shall see, an efficacious remedy for the imperfections of th 
general law; and that is the principal reason for sanctioning 
a power. & 

These are the general principles; but how ought they tob 
applied in detail, when it is necessary to decide between severa 
claimants ? ¢ 

The model of a law will serve instead of a great number o 
discussions. { 

Articte I. Wo distinction between the sexes; what ts said 0} 
one extends to the other. The portion of the one shall be alway 
equal to that of the other. + 


ought to be in favour of the feebler—in favour of women—wht 
have more wants and fewer means of acquisition, or of employing 
profitably what they possess. But the stronger have had all thi 
preferences. Why? Because the stronger have made the laws.| 

Antictz II. After the husband’s death, the widow shall retaw 


PRINCIPLES OF THE CIVIL CODE. 179 


half the common property ; unless some different arrangement was 
made by the marriage contract. 

| Arricte III. The other half shall be distributed among the 
/ children in equal proportions. 

Reasons.—1st. Equality of affection on the part of the father. 
2nd. Equality of co-occupation on the part of the children. 3rd. 
Equality of wants. 4th. Equality of all imaginable reasons on 
one side and the other. Differences of age, of temperament, of 
talent, and of strength, may produce some differences in point of 
wants; but it is not possible for the law to appreciate them. 
The father must provide for them by the exercise of his right to 
make a will. 

Articte IV. Tf a child dies before his father, leaving children, 
his share shall be divided among his children in equal proportions ; 
and so of all descendants. 

This distribution by stocks is preferred to that by heads, for 
two reasons. Ist. To prevent disappointment. That the part 
of the eldest should be diminished by the birth of each younger 
child is a natural event, to which his expectation will conform 
itself. But in general, when one of the children begins to exer- 
cise his reproductive faculty, that of the father is almost at its 
end. At that time the children suppose themselves arrived at 
the point where the diminution of their respective portions ceases. 
But if each grandson and granddaughter were to produce the same 
diminution which each son and daughter had produced, the 
diminution would have no bounds. There would no longer be 
any certainty according to which they could arrange their plan 
of life. 2nd. The grandchildren have, as an immediate resource, 
ithe property of their deceased father. Their habit of co-occupation, 
stached from their grandfather, must have been exercised in 
preference, if not exclusively, upon the fund of their father’s 
industry. Add to this, that they have in the property of their 
mother and her relations a resource, in which the other descend- 
ants of their grandfather have no share. 

Arricte V. Jf there are no descendants, the property shall go 
common to the father and mother. 


N2 
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Why to descendants before all others? 1st. Superiority of 
affection. Every other arrangement would be contrary to the 
inclination of the father. We love those better who depend 
upon us than those upon whom we depend. It is sweeter to 
govern than to obey. 2nd. Superiority of need. It is certain 
that our children cannot exist without us, or some one who fills 
our place. It is probable that our parents may exist without 
us, as they did exist before us. 

Why should the succession pass to the father and mothe 
rather than to the brothers and sisters? Ist. The relationship 
being more immediate, is a presumption of superior affection. 
2nd. It is a recompense for services rendered, or rather an indem- 
nity for the pains and expense of educating the child. The 
relationship between me and my brother consists in our common 
relationship to the same father and mother; and the reason why 
he is more dear to me than another companion with whom I have 
passed an equal portion of my life is, his being dearer to those 
who have my first affections. It is not certain that I am indebted 
to him for anything, but it is certain that I am indebted to them 
for everything. Thus, whenever the stronger title of my own 
children does not intervene, I owe compensations to my parents, 
to which a brother can have no claim. : 

ArticLe VI. Jf one of the parents is dead, the share of the 
deceased shall go to his or her descendants, in the same way as it 
would have gone, had there been any, to the descendants of thé 
deceased child. 

In poor families, whose only property is household furniture, 
it will be better that the whole should go to the individual sur, 
vivor, whether father or mother, with the condition of providin 
for the support of the children. The expense of the sale an 
the dispersion of the property would ruin the survivor, while t 
parts, too small to serve as capital, would soon be dissipated. 

ArticLteE VII. Facling such descendants, the whole property shal 
go to the swrvwing parent. 

Articte VIII. If both father and mother are dead, the pro, 
perty, shall be divided as above among their descendants. 


J 
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: Anrictn IX. But the part of the half-blood shall be only half 
as great as the part of the whole-blood. 

_ Reason.—Superiority of affection. Two ties attach me to my 
brother, but only one to my half-brother. 

Anrticitz X. In defect of relations in these degrees, the property 
hall go into the public treasury. 

Arricte XI. Under condition, however, of distributing the 
interest in the form of life annuttves among all the relations in 
the ascending line in equal shares. 

The tenth and eleventh articles may be adopted or not, accord- 
ing to the condition of the public revenue; but I cannot dis- 
cover any solid objection against this fiscal resource. It may be 
said that the collateral relations who will be excluded by this 
angement may be in want. But this is too casual an accident 
9 found a general rule upon. They have, as a natural resource, 
the property of their respective parents, and they do not form 
heir expectations or fix their plan of life upon this basis. On 
the part even of an uncle, the expectation of inheriting from a 
nephew can be but feeble ; and a positive law will be enough to 
extinguish it without violence, or to prevent it being formed. 
he uncle has not the titles of the father and grandfather. It 
is true that, in case of their death, the uncle may have taken 
heir place, and acted as a father to his nephew. This is a 
ircumstance which merits the attention of the legislator. The 
power of making a will would be a remedy for cases of this sort ; 
but that means of obviating the inconveniences of the general 
aw would be unavailing when the nephew died at an age too 
ender to allow the exercise of that power. If, then, it were 
determined to soften this fiscal regulation, the first exception 
should be in favour of the uncle, whether as regards the prin- 
cipal, or only the interest of the property. 

Arricte XII. 7o effect a division among the heirs, the property 

1 be sold at auction; reserving to them the right of making 
h other arrangement as they may think proper. 

This is the only means of preventing a community of goods, 
arrangement the pernicious consequences of which will pre- 
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sently be pointed out. Such of the property as may have 
value of affection, will find its true price from the competiti 
of the heirs, and will turn to the common advantage, withou 
producing those disputes which occasion durable animosities i 
families. 

Artictzr XIII. Until sale and division be made, the whole pr 
perty shall be intrusted to the keeping of the oldest male hetr of fu 
age; reserving to the court to make other arrangements, thr 
apprehension of bad management, specified on the hearing of the case 

Women in general are less fit for affairs of money and busines 
than men. But an individual woman may have a superior apti 
tude; if pointed out by the general wish of the relations, sh¢ 
ought to have the preference. 

Articte XIV. Jn defect of a male heir of full age, the proper 
shall be intrusted to the guardian of the oldest male heir, reservi 
a discretionary power as in the preceding article. 

AxticLe XV. The succession which falls to the treasury, for wan 
of natural hevrs, shall also be sold at auction. 

The government is incapable of managing specific property t 
advantage. The administration of such property belonging to ¢ 
government costs much, brings in little, and is certain to underg 
arapid deterioration. This is a truth which Adam Smith ha 
demonstrated. 

This project of a law appears to be simple, precise, and easy t 
be comprehended ; it gives little room for fraud, chicanery, o 
diversity of interpretation; and finally, it is analogous to thi 
affections of the human heart, to those habitual inclinations whiel 
spring from the social relations; and therefore it is likely to com 
ciliate both the affections of those who judge by sentiment ant 
the esteem of those who appreciate reasons. 

Those who accuse this plan of being too simple, and who declan 
that at this rate the law would no longer be a science, may fint 
wherewith to be satisfied, astonished, and delighted, in the laby 
rinth of the English common law of successions. 

To give the reader an idea of the English common law on thi 
subject, it would be necessary to begin with a dictionary of ney 
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words; and presently, when they should discover the absurdities, 
he subtilties, the cruelties, the frauds, with which that system 
ybounds, they would imagine that I had written a satire, and that 
[ wished to insult a nation otherwise so justly renowned for its 
wisdom. 

It is to be observed, however, that the right of making a will 
seduces this evil within tolerably narrow limits. It is only the 
succession to the property of intestates which is obliged to pass 
jhrough the crooked roads of the common law. Wills in that 
sountry may be compared to arbitrary pardons, which correct the 


severity of penal laws. 


CHAPTER IV. 
Testaments. 


Ast. Tue law, not knowing individuals, cannot accommodate itself 
io the diversity of their wants. All that can be exacted from it 
| s to offer the best possible chance of satisfying those wants. It 
is for each proprietor, who can and who ought to know the parti- 
sular circumstances in which those who depend upon him will be 
placed at his death, to correct the imperfections of the law in all 
those cases which it cannot toresee. The power of making a will 
isan instrument intrusted to the hands of individuals, to prevent 
orivate calamities. 

2nd. The same power may be considered as an instrument ot 
authority, intrusted to individuals for the encouragement of virtue 
n their families and the repression of vice. It is true that this 
means may be employed for the contrary purpose ; but, fortunately, 
such cases are an exception. The interest of each member of a 
family is, that the conduct of every other member should be con- 
formable to virtue, that is, to general utility. The passions may 
decasion accidental deviations ; but the law must be arranged in 
ponformity to the ordinary course of things. Virtue is the domi- 
nant regulator of society ; even vicious parents are as jealous as 
others of the honour and the reputation of their children. A man 
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little scrupulous in his own conduct would be shocked to have his | 
secret practices disclosed to his family; at home he is still the 
apostle of probity; he disregards it in his own behaviour, but he 
wishes it in those about him. In this point of view, every pro- 
prietor is entitled to the confidence of the law. Clothed with the 
power of making a will, which is a branch of penal and remu- 
nerative legislation, he may be considered as a magistrate appointed 
to preserve good order in that little state called a family. This 
magistrate may be guilty of partiality and injustice; and as heis 
restrained in the exercise of his power neither by publicity nor 
by responsibility, he would seem to be very likely to abuse it. 
But that danger is more than counterbalanced by the ties of 
interest and affection, which put his inclination in accord with his 
duty. His natural attachment to his children and his relatives 
is as secure a pledge for his good conduct as any that can be 
obtained for that of the political magistrate; to such a degree 
that, all things considered, the authority of this non-commissioned 
magistrate, besides being absolutely necessary to children of 
tender age, will oftener be found salutary than hurtful, even to 
adults. 

3rd. The power of making a will is advantageous under 
another aspect, as a means of governing—not for the good of 
those who obey, as in the preceding article, but for the good of 
him who commands. In this way the power of the present 
generation is extended over a portion of the future, and to a 
certain extent the wealth of each proprietor is doubled. By 
means of an order not payable till after his death, he procures for 
himself an infinity of advantages beyond what his actual means 
would furnish. By continuing the submission of children 
beyond the term of minority, the indemnity for paternal cares is 
increased, and an additional assurance against ingratitude is 
secured to the father; and though it would be agreeable to think 
that such precautions are superfluous, yet when we recollect the 
infirmities of old age, we must be satisfied that it is necessary 
not to deprive it of this counterpoise of factitious attractions. 
In the rapid descent of life, every support on which man can 
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Jean should be left untouched, and it is well that interest serve 
as a monitor to duty. 

Ingratitude on the part of children and contempt for old age 
are not common vices in civilized society ; but we must recollect 
that everywhere, more or less, the power of making a will exists. 
Are these vices most frequent where this power is most limited ? 
We might decide the question by observing what passes in poor 
families, where there is but little to give in legacies; but even 
that method of judging would be deceptive, for the influence of 
this power, established in society by the laws, tends to form 
\general manners, and general manners thus formed determine the 
‘sentiments of individuals. This power given to fathers renders 
the paternal authority more respectable, and those fathers whose 
lindigence does not permit them to exercise it, unconsciously 
profit by the general habit of submission to which it has given 
rise. 

But in making the father a magistrate we must take care not 
to make him a tyrant. If children have their faults he may have 
‘his, and though we give him the power of correction, it does not 
‘follow that he should have the right to punish by starvation. 
|The institution called in France a légitime, by which each child 
lis protected against a total disinheritance, is a convenient medium 
\between domestic anarchy and paternal tyranny. Even this pro- 
‘yision the father should have the power of taking away, for 
causes specified in the law and judicially proved. 

There is still another question. In default of natural heirs, 
shall the proprietor have the right of leaving his property to 
whomsoever he chooses, either to distant relations or to strangers ? 
In that case the fiscal resource spoken of in the preceding chapter 
will be greatly diminished, it will apply only to the case of 
intestates. Here the reasons of utility divide. We must 
endeavour to find some middle course. 

It may be said that, in default of kin, the services of strangers 
are necessary to a man, and his attachment to them almost the 
same as to relations. He should have the means of cultivating 
the hopes and rewarding the care of a faithful servant, and of 


ic 
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softening the regrets of a friend who has watched at his side, n¢ 
to speak of the woman who, but for the omission of a ceremon 
would be called his widow, and the orphans whom all the amt 
but the legislator regard as his children. 

Again, if to enrich the public treasury you deprive a man < 
the power of leaving his property to his friends, do you not forc 
him to spend it all upon himself? If he has no control over hi 
capital from the moment of his death, he will be tempted to co 
vert his property into a life annuity. It is to encourage him 
be a spendthrift, and almost to make a law against economy. 

These reasons are, doubtless, more weighty than any cons 
deration of gain to the public treasury. We ought to leave th 
proprietor who has no near relations the right of disposing of « 
least half his property by will, while the other half is reserve 
for the public; and to be contented with less would, perhaps 
in this case, be a means of getting more. Besides, it is a matte 
of very great importance not to attack the principle which allow 
every one to dispose of his property after death ; and not to creat 
a class of proprietors who will regard themselves as inferior t 
others, on account of the legal incapacity attached to one-half ¢ 
their fortune. 

All that has been said of alienations between the living, applie 
also to testaments. On most of those points we shall be instructe 
by the conformity between contracts and testaments, and some 
times by contrast. 

The same causes of nullity which apply to alienations betwee 
the living apply to testaments, except that in the place of con 
cealment on the part of the receiver, it is necessary to substitut 
erroneous supposition on the part of the testator. For example 
I leave a certain legacy to Titius, who is married to my daughter 
believing that marriage to be lawful, and not knowing the ba 
faith of Titius, who, before marrying my daughter, had contracte 
another marriage, still subsisting. 

Testaments are exposed to an unfortunate dilemma. Do wi 
admit their validity when made upon adeath-bed? The testato 
is exposed to coercion and to fraud. Do we exact formalitie 
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ncompatible with this indulgence? We deprive the dying man 
if his power over the conduct of others, at the very moment when 
ie needs it most. Barbarous heirs may torment him, in order to 
iasten or make sure of the advantage of a will executed in form, 
4 dying man, who has no power to give or to take away, is no 
ionger to be feared. A great many details will be necessary to 


educe all these opposite dangers to their lowest amount. 


CHAPTER V. 
Rights to Services. Methods of acquiring them. 

Ayren things, services remain to be distributed, a kind of property 
hometimes confounded with things, and sometimes appearing 
ander a distinct form. 

| There are as many kinds of services as there are ways in which 
man can be useful to man, either in procuring him some good, or 
preserving him from some evil. 

In that exchange of services which constitute social intercourse 
home services are free, and others are compulsive. Those which 
re exacted by the laws constitute rights and obligations. If I 
nave a right to the services of another, that other is in a state of 
Dbligation with respect to me; these two terms are correlative. 
| At first, all services were free. It was only by degrees that 
aws intervened to convert the more important into positive rights. 
t was thus that the institution of marriage changed into an ob- 
igation legally binding the hitherto voluntary connection between 
nusband and wife, father and child. In the same way, the law, 
m certain states, has converted into an obligation the maintenance 
bf the poor,—a duty which yet remains, among the greater part 
of nations, entirely voluntary. These political duties, compared 
% duties purely socia/, are like inclosures in a vast common, 
here a particular kind of cultivation is carried on with precautions 
vhich insure success. The same plant might grow on the com- 
ion, and might even be protected by certain conventions; but it 
gould always be exposed to more hazards than in the par- 
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ticular inclosure traced by the law, and protected by the publi 
force. 

Yet, whatever the legislator may do, there is a great numbe 
of services upon which he has no hold. It is not possible 
order them, because it is not possible to define them, or becaus 
constraint would change their nature, and make them an evil 
If it were attempted to enforce them by law, an apparatus o 
police and of penalties would be necessary, which would sprea 
terror through society. Besides, the law could not act agains 
the actual obstacles opposed to it; it could not put dorman 
powers into activity ; it could not create that energy, that super- 
abundance of zeal, which surmounts difficulties, and goes a thou- 
sand times further than commands. 

The imperfection of law, in this respect, is corrected by a kind| 
of supplementary law ; that is, by the moral or social code—a code 
which is not written, which exists only in opinion, in manners, 
and in habits, and which begins where the legislative code finishes. 
The duties which it prescribes, the services which it imposes, 
under the names of equity, patriotism, courage, humatity, gene- 
rosity, honour, and disinterestedness, do not directly Lorrow the 
aid of the laws, but derive their force from other sanctions, 
founded upon punishments and rewards. As the duties of this 
secondary code have not the imprint of the law, their fulfilment 
has more éclat ; it is more meritorious; andasuperior degree of 
honour attached to their performance happily makes up for their 
deficiency in positive force. After this digression upon morals, 
let us return to legislation. 

The kind of service which is most important consists in giving 
up some good in favour of another. 

The kind of good which plays the greatest part in civilized 
society is money,—a representative of value which is almost 
universal. It thus happens that the consideration of services is 
often confounded with that. of things. 

There are cases where the service is exacted for the benefit of 
him who commands; such is the state of a master in reference to 
his servant. 
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There are cases in which the service is exacted for the advan- 
tage of him who obeys; such is the condition of the ward in 
reference to his guardian. 

These two correlative states are the foundation of all the others. 
The rights which belong to them are the elements of which all the 
others are composed. The father ought to be, in some respects, 
the guardian, in others the master of the child; the husband 
ought to be, in some respects, the guardian, in others the master 
of the wife. These states are capable of a constant and indefinite 
duration, and form domestic society. The rights which ought to 
be attached to them are discussed in subsequent chapters. 

The public services of the magistrate and the citizen constitute 
other classes of obligations, of which the establishment belongs to 
the constitutional code. 

But beside these constant relations, there are transient and 
occasional relations, in which the law may exact the services of 
one individual in favour of another. 

The means of acquiring rights to services—that is, the causes 
which determine the legislator to create obligations—may be 
lreferred to three heads:—Ist, Superior need; 2nd, Anterior ser- 

vice; 3rd, Pact or Agreement. 
| T. Surerror Neep.—That is, a need of the service greater than the 
| inconvenience of rendering tt. 

Every individual has, as a constant occupation, the care of his 
own happiness—an occupation not less lawful than necessary ; 
| for suppose this principle could be reversed, and that the love of 
others should take an ascendancy over the love of self, what a 
ridiculous, what a fatal confusion would be the consequence! How- 
ever, there are many occasions when we can make a considerable 
addition to the well-being of others by a slight and almost imper- 
ceptible sacrifice. In such circumstances, to do what depends upon 
us to prevent the evil about to fall upon another, is a service which 
the law may exact ; and the omission of this service, in cases where 
the law might see fit to exact it, would form a sort of offence, which 
might be called negative, to distinguish it from positive offences, 
which consist in being the active and instrumental cause of evil. 
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But to make efforts, however slight, in the service of anoth 
may be an evil; to be obliged to make such efforts certainly i 
one, for all restraint is evil. Therefore, to justify exacting fro 
you a service in favour of me, the evil of not receiving the service 
ought to be so great, and the evil of rendering it so small, that 
there can be no room for hesitation as to the expediency of pro- 
ducing the one, for the sake of avoiding the other. There are no 
means of fixing precise limits; all must depend on the circum- 
stances in which the individuals interested are placed, and we 
must leave to the judge the power of deciding upon individual 
cases as they occur. E 

The good Samaritan, by relieving the wounded traveller, saved 
his life. It was a noble action, a virtuous deed—nay, a moral 
duty. Can such actions be made a legal duty? Can we ordain 
them by a general law? No; not unless we limit that law by 
exceptions more or less vague. It would be very necessary to 
establish in such a law a dispensation in favour of the surgeon 
waited for by many wounded men in great need of his services— 
of the officer who hastens to his post to repel the enemy—of the 
father who is rushing to the succour of his child. : 

This principle of superior need is the foundation of many obli- 
gations. The duties required of a father to his children may be 
burdensome ; but that evil is nothing when compared to the evil 
of the children being abandoned. The duty of defending the state 
may be more burdensome yet; but unless the state is defended, 
it cannot exist. If the taxes are not paid, the government is 
dissolved. If the public functions are not exercised, a career 18 
opened to every disorder and to every crime. 

The obligation of rendering the service ought to fall upon a 
particular individual, by reason of his peculiar position, which 
gives him, more than any other person, the power or the incli-| 
nation to perform it. Itis for this reason that in selecting guard- 
ians for orphan children, the choice falls upon relations or 
friends, to whom the duty must be less burdensome than to a 
stranger. 

II. Anrertor SErvice.—A service rendered,—in consideration 
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of which there is exacted from him who received the benefit a com- 
ation, an equivalent in favour of him who conferred it. 

This case is more simple; it is only necessary to ascertain the 
ue of a benefit already received, and to assign a compensation 
it. The judge will not need so much latitude of discretion. 
A surgeon has bestowed his services upon a sick man who had 
lost his senses, and who was not ina condition to ask for assist- 
nee. A bailee, though not requested to do so, has employed 
labour, or has made pecuniary advances for the preservation 
of a deposit. A man has exposed himself in a fire to save valu- 
able property, or to rescue persons in danger. The effects of a 
passenger have been thrown overboard to lighten the ship, and to 
preserve the rest of the cargo. In all these cases, and in a thou- 
sand others which might be cited, the laws ought to insure a 
recompense equivalent to the value of the service. 

This title to indemnity is founded upon the best reasons. 
Grant it, and he by whom it is furnished will still be a gainer ; 
refuse it, and you leave him who has done the service in a con- 
dition of loss. 

Such a regulation is less for the benefit of him who receives 
the compensation, than for the benefit of those who need the 
service. It is a promise of indemnity made beforehand to every 
man who may have the power of rendering a burdensome service, 
in order that a prudent regard to his own personal interest may 
not come into opposition with his benevolence. Who can say 
how many evils might be prevented by such a precaution? In 
how many cases may not the duty of prudence restrain the wishes 
of benevolence? Is it not wise for the legislator, as far as pos- 
sible, to reconcile these motives? It is said that ingratitude was 
punished at Athens as an infidelity injurious to the commerce of 

benefits. I do not propose to punish ingratitude; but as far as 
possible to prevent it. If the man to whom you have rendered 
a service is ungrateful,—no matter; the law does not count upon 
virtue ; it assures you a compensation, and in important cases it 
will elevate that compensation to the level of reward. 
Keward! that is the true means of obtaining services. In 
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comparison, punishment is but a feeble instrument. To punish 
an omission of service we must first be sure that the individu 
had the power to render it, and that he has no excuse for nof 
having done so. All this requires a process of investigation, 
difficult and doubtful. Besides, if men act from the fear o 
punishment, nothing will be done except what is absolutel 
necessary to avoid it; but the hope of reward develops an un 
known strength; it triumphs over real obstacles, and brin 
forth prodigies of zeal and ardour in cases where threats woul 
produce only an unwilling submission. 

Three precautions must be observed in arranging the interes 
of the two parties. First,—to prevent a hypocritical generosity 
from converting itself into tyranny, and exacting the price of a 
service which would not have been accepted had it not been sup- 
posed disinterested. Secondly,—not to authorize a mercena’ 
zeal to snatch rewards for services which the person oblige 
might have rendered to himself, or have obtained elsewhere at 
less cost. Thirdly,—not to suffer a man to be overwhelmed b 
a crowd of helpers, who cannot be fully indemnified without 
counterbalancing by an equivalent loss the whole advantage of 
the service. 

Anterior service justifies many classes of obligations. On this 
is founded the right of fathers over their children. When in the 
order of nature the strength of ripening age has succeeded to the 
feebleness of infancy, the need of receiving ceases, and the duty 
of restitution begins. Upon this also is founded the right of the 
wife to the continuance of the union after the period when time 
has effaced the attractions which were its first motive. 

Establishments at the public expense for those who have 
served the state rest upon the same principle,—reward for past 
services as a means of creating future ones. 

III. Pact or AGREEMENT.—The intervention of a promise 
between two persons, with the understanding that a legal obligation 
attaches to tt. 

Everything that has been said of consent, in relation to the 
distribution of property, applies to consent as respects the inter- 
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chanze of services. There are the same reasons for sanctioning 
‘this interchange of services as for sanctioning the interchange of 
property. Both rest on the same fundamental axiom, that every 
alienation imports an advantage. Bargains are not made except 
from the motive of utility. 

The same reasons which annul consent in the one case, annul 
it in the other—Concealment; fraud; coercion; subornation ; 
erroneous idea of legal obligation; erroneous idea of value; 
incapacity; pernicious tendency of the bargain, though without 
fault in the contracting parties. 

We need not enlarge upon those subsequent causes which 
‘produce the dissolution of agreements :—Ist, Accomplishment ; 
(2nd, Compensation ; 3rd, Express or tacit remission; 4th, Lapse 
time; Sth, Physical impossibility; 6th, Intervention of a 
superior inconvenience. In all these cases, the reasons which 
caused the agreement to be sanctioned exist no longer; but the 
two latter relate only to the literal or specific accomplishment of 
the bargain, and may still leave room for compensation. If ina 
mutual bargain one of the parties only has fulfilled his part, or if 
his part be the more nearly performed, a compensation from the 
other will be necessary to re-establish the equilibrium. 

It is enough to point out the principles without dwelling on 
the details. Particular arrangements must vary according to 
circumstances. However, if we establish firmly a small number 


each other, and will all be arranged in the same spirit. These 
es are so very simple that they need no development. 
Ist. Avoid producing disappointment. 
| 2nd. When a portion of that evil is inevitable, diminish it 
s much as possible by dividing the loss among the parties 
terested in proportion to their means. 

3rd. Take care in the distribution to throw the greater part of 
he loss upon him who, by attention, might have prevented the 
avil, so as to punish his negligence. 
4th. Avoid especially producing an accidental evil greater than 
disappointment. 
fe) 


es 
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General Observation.—It is thus that the whole theory of 
obligations may be made to rest upon the basis of utility. We 
have built the whole of this vast edifice upon three principles— 
supertor need, anterior service, pact or agreement. Who would 
have believed that to arrive at principles so simple and so familiar, 
it would have been necessary to opena new road? Consult those 
masters of the science, Grotius, Puffendorf, Burlamaqui, Vattel, 
Montesquieu himself, Locke, Rousseau, and the crowd of com- 
mentators. When they wish to lay open the origin of obligations, 
they tell you of a natural right, of a law anterior to man, of the 
Divine law, of conscience, of a social contract, of a tacit contract, 
of a quast contract, &c., &c. I know that these terms are not 
incompatible with the true principle, because all of them, by 
explanations more or less forced, may be made to signify good 
and evil. But this oblique and roundabout process involves uncer- 
tainty and embarrassment, and leads to interminable disputes. 

They have not perceived that the pact, the contract of which 
they tell us, strictly speaking, is not a reason in itself; and that 
it wants a basis, an original and independent reason, on which to 
rest. The pact serves to prove the existence of a mutual ad- 
vantage on the part of the contractors. It is this reason of utility 
which gives the contract all its force; thereby it is that the cases 
are distinguished in which a contract ought to be confirmed, as 
well as those in which it ought to be annulled. Ifa contract 
were a reason of itself, it ought always to have the same effect. 
If a pernicious tendency makes it void, it must be a useful 
tendency which makes it valid. 


CHAPTER VI. 
Community of Goods, or Tenancy in common. Ite Inconveniencer. 


THERE is no arrangement more contrary to the principle of utility 
than community of goods; especially that kind of indeterminate 
community where the whole belongs to each of the partners. 

Ist. It is the source of never-ending discord. Instead of being 
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a state of satisfaction and enjoyment for all interested, it is a 
state of discontent and disappointment. 
2nd. This undivided property always loses a great part of its 
value for all the partners. Subject on the one hand to all kinds 
of depredations, because it is not under the protection of indi- 
vidual interest, on the other it receives no repairs or improve- 
ments. Shall I risk an expense of which the burden will be 
ertain, and which will fall entirely upon me, while the benefit 
of it will be precarious and divided ? 
| 8rd. The apparent equality of this arrangement only serves to 
sover a real inequality. The strong abuse their strength with 
mpunity ; and the rich grow richer, at the expense of the poor. 
he community of goods calls to mind that sort of monster which 


n such cases, the stronger always carries off the weaker. 
| The question is not here of the community of goods between 
husband and wife. Called to live together, to cultivate their 
interests together, and to feel a mutual concern for the interests 
of their children, they ought to enjoy in common a fortune often 
uired, and always kept by common cares. Besides, if their 
conflict, the dispute will not be lasting; the law confers 
pon the husband the right to decide. 
Nor is the question here of common property among partners 
in trade. That tenancy in common is confined merely to acqui- 
ition; it has nothing to do with enjoyment. Now, as concerns 
uisition, the partners have but one and the same interest. 
When the gains are to be enjoyed, they are divided, and each 
er becomes independent of the others. Besides, associates in 
mmerce are always few in number; they select each other, and 
te at will. It is precisely the contrary with joint pro: 
letors of land. 
In England, one of the greatest and best established improve- 
nts is the division of commons. In passing through the lands 
which have undergone that happy change, we are enchanted as 
the sight of a new colony. Harvests, flocks, smiling habita- 
ions, have succeeded to the dull sterility of a desert. Happy 
o 2 
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conquests of peaceful industry! Noble aggrandizement, whic 
inspires no alarms, and provokes no enemies! But who woul 
believe that in a country where agriculture is so highly estimated, 
millions of acres of productive land are still abandoned to 
wild state of common tenancy? A short time since the govern: 
ment, desirous of knowing the true condition of its territory, 
caused an examination to be made in every county, which has 
brought to light a truth so interesting and so calculated to pro 

duce important consequences. { 

The inconveniences of tenancy in common, except in acciden’ 1 
cases, do not apply to the case of servitudes,—that is, to rights 
of partial property exercised over immoveables, such as a right 
of passage, or a right to draw water. These rights are in gene 
limited ; the value lost by the subject property is not equal 
the value acquired by the property to which the right attaches 
or, in other terms, the inconvenience to the former is not so 
as the conveniency to the latter. 

In England, land which, being freehold, is worth thirty time 
the annual rent, being copyhold, is worth but two-thirds as muc 
The reason is, that in the latter case a lord of the manor poss 
sesses certain rights which establish a kind of common tenancy 
between him and the principal proprietor. But it is not to be 
supposed that what is lost by the copyholder is gained by the 
lord; for the greater part of it falls into the hands of agents 
and attorneys, and is consumed in useless formalities and minu e 
vexations. These are the remnants of the feudal system. ; 

“It is a fine spectacle,’ says Montesquieu, “that of the 


feudal laws,’’—and afterwards he compares them to an ancient and 
‘ F " 


* There are circumstances which justify exceptions to general rules.| 
The citizens of the small Swiss cantons, for example, possess the greater} 
part of the lands, to wit, the High Alps, in common. It may be that 
this arrangement is the only one convenient for pasturages which are 
practicable only a part of the year. It may be, too, that this method of 
holding their lands forms the necessary basis of a constitution purely] 
democratic, well adapted to the condition of a little community, shut up| 
in an inclosure of mountains, 
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majestic oak. Let us rather compare them to that fatal tree 
‘whose sap is poisonous, and whose shade is destructive. That 
unfortunate system has produced in modern laws a confusion and 
complexity from which it is very difficult to deliver them; for 
being everywhere interlaced with property, it needs much 
management to get rid of feudal absurdities, without shaking the 
security of property itself. 


CHAPTER VII. 
Distribution of Loss. 


|/Turncs make one branch of the objects of acquisition ; services 
the other. After having treated of the different methods of ac- 
quiring and alienating these two objects, the analogy between 
gain and loss would seem to indicate, as the next point of inquiry, 
the different methods of distributing the losses to which possessions 
| are exposed. 

This task will not detain us long. Has athing been destroyed, 
| damaged, or lost? Ifthe proprietor is known, the loss falls upon 
‘him; if he is not known, it falls upon nobody. It is, in fact, no 
‘loss. The question whether the loss shall be transferred to some 
| other person than the proprietor,—that is, whether in any case a 

satisfaction shall be allowed him,—is a matter which will be dis- 
|enssed in that part of this work which treats of the Penal Code. 
1 shall confine myself here to a single example, which will serve 
to indicate principles. 
When the seller and buyer of an article of merchandise are at 
a distance apart, the article must pass through a greater or less 
number of intermediate hands. This transport is by land, by sea, 
or by internal navigation; the merchandise may be destroyed, 
damaged, or lost ; perhaps it does not arrive at its destination, or 
it does not come there in the state in which it ought to be. Upon 
whom shall the loss fall—the buyer or the seller? I say the 
seller, reserving his claim against the intermediate agents. The 
‘seller, by care, may contribute to the safety of the merchandise ; 


198 PRINCIPLES OF THE CIVIL CODE. 


he can choose the moment and the manner of sending it, and take 
the precautions on which, in case of loss, the acquisition of evidence 
depends. All this would be easier to a merchant, who makes @ 
business of selling, than to an individual who buys. It is only 
by accident that the care of such a buyer can contribute in any 
way to the safe arrival of the goods. The reason of this decision 
is a superior preventive power ; it is founded upon the principle 
of security. 

Particular situations may show the necessity of establishing 
sxceptions to this general rule. For a yet stronger reason, in- 
dividuals may except themselves from it by agreements made 
between themselves. I only indicate principles. This is not the 
place for their application. 
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PanT THIED 


RIGHTS AND OBLIGATIONS ATTACHED TO 
SEVERAL PRIVATE CONDITIONS 


INTRODUCTION 


WE now proceed to consider more in detail the rights and obliga- 
tions which the law ought to attach to the different states which 
compose the domestic or private condition. These states may be 
resolved into four: those of master and servant; guardian and 
ward; father and child; husband and wife. 

If we followed the historical or natural order of these relations, 
the last in the catalogue would become the first. But, to avoid 
repetitions, it is better to begin with the simplest. The rights 
and obligations of a father and a husband are composed of the 
rights and obligations of a master and a guardian; the two 
former states are the elements of the two latter. 


CHAPTER I. 
Master and Servant. 


Asrvr from the question of slavery, there is not much to be said 
as to the condition of master, and the correlative conditions created 
by the different kinds of servants. All these conditions dre a 
matter of contract. It belongs to the parties interested to arrange 
‘them according to their own convenience. 
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The condition of master, to which the condition of apprenti 
corresponds, is a mixed condition. The master of an apprentice 
is at the same time a master and a guardian: a guardian as 
respects the art he teaches. a master as regards the profit he 
derives, 

The work which the apprentice does, after the value of his 
labour is worth more than the expense of maintenance and instruc- 
tion, is the salary or reward of the master for his anterior ex- 
penses. 

This compensation ought naturally to be greater or less accord- 
ing to the difficulty of the art. Some arts may be learned in 
seven days; it is possible that some others may require seven 
years. Competition will best regulate the price of these mutual 
services, as of all other objects of commerce; and here, as else- 
where, industry should find its just reward. ] 

But the greater part of governments have not adopted this 
system of liberty. They have desired to introduce what they 
order into employments; that is, out of a mere passion for regu- 
lating, they have substituted an artificial for a natural arrange- 
ment. Intermeddling in this way with a business which they do 
not understand, they have been led by a false notion of uniformity 
to apply the same rule to things which have no ee 
Thus the ministers of Elizabeth fixed the same term of sev 
years as the period of apprenticeship for the simplest as well a” 
for the most difficult arts. 

This mania for regulation conceals itself under the pretence of 
a desire to perfect the arts, to prevent workmen from being a 
skilful, or to guard the credit and honour of the national ne 
factures. But there is a simple and natural means of accomplish- 
ing these objects. It is, to leave everybody a perfect liberty of 
choosing the good and rejecting the bad, of being governed i in 
their preferences by merit ; and to excite the emulation of artisans 
by the freedom of eommecetion: But no; the public must be sup- 
posed incapable of judging, and the ae must be regarded as 
good if the workman has wrought at the trade a certain number 
of years. 


; 
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: An artisan must not be asked if he understands his business, 
but whether he has served a regular apprenticeship. For, if the 
work is to be judged by its merits, we may as well allow every 
one to work at his own risk. According to that system, some 
would be masters who had never been apprentices, and others 
= be apprentices all their lives. 


CHAPTER II. 
Of Slavery. 


Wuen servitude becomes a condition, and when the obligation to 
continue in that condition, with respect to a certain master, or to 
others who may derive a title from him, embraces the entire life 
of the servant, that condition is slavery. 

Slavery is susceptible of many modifications, according to the 
fixed amount, more or less exact, of the services which may be 
demanded, and according to the coercive means, the use of which 
is permitted. There was a great difference in the state of a slave 
at Athens and at Lacedemon ; there is more yet between that of 
a Russian serf and a negro in the colonies. But whatever may be 
the limits or the means of authority, if the obligation of serving 
is unlimited in point of time, I still call it s/avery. To draw a 
line of separation between servitude and liberty, we must start 
from some point ; and that above assumed seems to be the most 
salient and the easiest to fix. 

This distinction drawn from perpetuity is so much the more 
essential, because, wherever such perpetuity is found, it weakens, 
it enervates, it renders extremely precarious the wisest precau- 
tions for mitigating the exercise of authority. A power, not 
limited as regards time, can hardly be limited as regards any- 
thing else. Ifwe consider, on the one side, the facility with 
which the master may aggravate the yoke, little by little, how 
‘he can exact with rigour the services that are due, extend his 
pretensions under different pretexts, and spy out occasions to 
| torment an insolent servant, who dares refuse to render services 
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which he does not owe; if we consider, on the other side, hoy 
difficult it is for slaves to demand or to obtain legal protection 
how much more vexatious their domestic situation becomes afte 
a public breach with their master, and how they will be drivel 
to captivate him by an unlimited submission, rather than t 
irritate him by refusals,—we shall soon see that the project a 
limiting slavery by law is much easier to form than to execute 
that a fixed amount of services is a very feeble means of soften 
ing the lot of slavery; that under the best laws for that purpos 
only the most crying infractions will be punished, while th 
ordinary course of domestic rigours will outbrave every tribunal 
I do not say that on this account slaves ought to be abandone 
to the absolute power of a master, and that the protection of law 
should not be extended to them, because that protection is in 
sufficient. But it is necessary to show the evil inherent in th 
very nature of the thing; to wit, the impossibility of submittin 
to a legal restraint the authority of a master over his slaves, s 
as to prevent him, if so disposed, from abusing his power. 

That slavery is agreeable to the masters, does not admit of 
doubt ; since nothing is wanting but will on their part to brin 
it to an instant termination. That it is disagreeable to the slav 
is a fact not less certain, since they are never kept in that con 
tion but by constraint. No one who is free wishes to become 
slave, and there is no slave who does not wish to be free. 

It is absurd to reason on the happiness of men, except fro 
their own desires, and their own sensations. It is absurd 
attempt showing, by calculations, that a man ought to be happ 
when he is actually miserable; and that a condition into whi 
no one wishes to enter, and from which everybody wishes 
escape, is a condition good in itself, and adapted to human na 
I can well believe that the difference between liberty and se 
tude is not so great as it appears to ardent and prejudiced min 
The habit of evil, and, for a stronger reason, the ignorance 
anything better, take away much of the interval which separa 
two conditions, at the first glance, so opposite. But these reaso 
ings of probability upon the happiness of slaves are quite supe 
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luous, since we have complete proof that this condition is never 

mbraced by choice, and that, on the contrary, it is always an 

rbject of aversion. 

Slavery has been compared to the condition of a schoolboy 
rolonged through life ; and it is added, that a great many 
eople think the time passed at school the happiest part of their 

existence. 
_ The parallel is just only in one point. The circumstance which 
; common to these two states is subjection ; but subjection is 
very far from being the circumstance which makes the happiness 
of a schoolboy. What makes him happy is, a freshness of mind 
which gives to all impressions the charm of novelty, lively and 
boisterous pleasures with companions of the same age, contrasted 
with the solitude and seriousness of the paternal dwelling. And 
after all, how many schoolboys are there who are not anxious to 
see their pupilage ended? Which of them desires to be a school- 
boy for life? 

Be this as it may, if slavery were established in such a pro- 
portion that there was one slave for one master, possibly I might 

hesitate before pronouncing upon the balance between the ad- 
vantage of the one and the disadvantage of the other. It might 

be possible, all things considered, that the sum of good in this 
arrangement would be almost equal to the sum of evil. But 
things cannot be so arranged. Where slavery is once established, 
it presently becomes the lot of the greater number. A master 

‘counts his slaves, like his flocks, by hundreds, thousands, tens of 

thousands. The advantages are on the side of one, the disad- 

vantages on the side of a multitude. Though the evil of servitude 

“were not great in itself, the extent of that evil would be sufficient 

‘to render it very considerable. Generally speaking, and aside 
from every other consideration, there is no room at all for 

hesitating between the loss which emancipation would bring 

‘ upon the masters, and the gain which it would confer upon the 

’ slaves. 

Another very strong argument against slavery is drawn from 

) its influence upon the wealth and power of nations. A freeman 
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produces more than aslave. If the slaves of a master were s¢ 
at liberty, that master would, doubtless, lose a part of his p 

perty; but the slaves taken together would not only possess alll 
that he loses, but more too. Now happiness necessarily increases 
with abundance; and the public power increases in the same 
proportion. i 

Two circumstances combine to diminish the produce of slaves: 
the absence of the stimulus of reward, and the insecurity of i 
condition. 

It is easy to see that the fear of chastisement is not well 
adapted to extract from a labourer all the industry of which he| 
is capable, all the values he can furnish. Fear rather leads him) 
to conceal his power than to show it; rather to sink beneath i? 
true level than to rise above it. 

He will bring a punishment upon himself by works of supere= 
rogation ; by displaying his ability he will only cause the standard 
of his ordinary duty to be raised. Not only the slave produces 
less; he consumes more,—not in the way of enjoyment, but by 
waste, pillage, and bad economy. What does he care for interests 
not his own? All the labour he can save himself is a pure gain; 
what he suffers to perish is a loss only to his master. Why 
should he invent new means to do more, or to do better? To 
improve, one must think; and thinking is a trouble not taken 
without a motive. The man who is sunk into a mere labouring 
animal never rises above a blind routine; and generations succeed 
each other without any progress. 

It is true that a master who understands his own interest will 
not dispute with his slaves the little profits which their industry 
may occasionally procure. He knows their prosperity to be his 
own, and that to offer them the inducement of an immediate reward 
is the surest way to animate them to labour. But this precarious 
favour, dependent upon the uncertain disposition of a master, 
does not inspire that confidence which carries one’s views to the 
future, which shows in daily economy the foundation of future 
wealth, and which extends the care of fortune to pusterity. 
Slaves clearly perceive that, if richer, they would be exposed to 
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extortion, if not upon the part of their master, at least from over- 
seers and other subalterns in authority, more greedy and more to 
be dreaded than the master himself, For the greater part of slaves 
there is no to-morrow. Joys instantly to be realized alone have 
power to tempt them. They are gluttonous, idle, dissolute, 
without reckoning the other vices which spring from their con- 
dition. Those who have any foresight hide their little treasures. 
The sad feeling of insecurity, inseparable from their condition, 
nourishes all the faults destructive of industry, and all the habits 
most fatal to society, and that too without compensation and 
out remedy. This is not an empty theory. It is an actual 
t, at all times, in all places. 
But we are told that, in respect to labour, the free day 
in Europe is nearly upon the same footing with the 
slave. He who is paid by the piece has recompense as a motive, 
and every effort has its reward; but he who is paid by the 
day has no motive but pain,—let him do much or little, 
he receives the price of a day’s work ; so that, in fact, there is 
no reward for exertion. If he does less than ordinary workmen 
he may be dismissed from his employment, as a slave, in the like 
ease, would be beaten. Both are excited only by fear, and have 
no interest in the produce of their labour. 

To this reasoning there are three replies :— 

1st. It is not true that the day labourer has not the motive of 
reward. The more skilful and the more industrious are better 
paid than others. Those who distinguish themselves are more 
constantly employed, and always have the choice of the most 
Incrative engagements. This is a real reward attendant upon 
their exertions. 

2nd. If the only motives of the free workmen were, in fact, of 
the penal kind, still we should have more hold on him than on a 
| slave. The free workman has his honour like the rest of us. In 
a free country there is a shame attached to the reputation of 
| being idle and incapable; in this respect, the eyes of his comrades 
‘are an addition to those of his employer, and this punishment of 
honour is inflicted upon an infinity of occasions, by judges who 
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have no interest to soften it. Free labourers exercise in t 
way a reciprocal inspection, and are sustained by emulatio: 
This motive has much less force upon a slave. The treatment 
which slaves are subjected renders them little sensible to a p 
so delicate us that of honour ; and as the injustice of labouri 
without compensation, for the sole benefit of another, cann 
escape them, slaves are not ashamed to ayow to each other 
repugnance to labour, in which they all agree. 

3rd. That which presents itself to a day labourer as a gai 
is a sure gain; all that he can acquire belongs to himself, an 
nobody has any right to touch it; but, as we have seen abov 
a slave cannot enjoy anv real security. Exceptions to 
remark may be cited. Such a Russian lord, for example, 
industrious slaves who possess many thousand roubles, and w 
enjoy their property in the same way as their master enjoys 
But these are particular cases which do not change the or 
rule. Such particular and unusual incidents are of no import 
ance in judging of the ordinary effects of a general ara 
ment. 

In this short exposition of the inconveniences of servitude 
there has heen no attempt to move the feelings, no appeal t 
the imagination, no endeavour to cast odium upon masters by 
generalizing particular abuses of power. There has been af 
omission of all reference to those terrible means.of rigour and 
constraint, common in these domestic governments without law 
without procedure, without appeal, without publicity, and almost 
without restraint; for, as we have already seen, the master it 
aever responsible, except in extraordinary cases. Everything 
which touches the feelings is easily accused of exaggeration ; and 
in this case the evidence of simple reason is so strong, that if 
needs no suspicious colouring The owners of slaves, whom per- 
sonal interest has not divested of common sense and of commot 
humanity, will readily assent to the advantages of liberty over 
servitude, and would themselves desire that slavery were abo- 
lished, if that abolition could take place without overturning 
their rank and fortunes, and without any shock to their personal 
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security. The injustice and the calamities which have accom- 

panied precipitate attempts, form the greatest objection to pro- 

ects of emancipation. 

This operation could not take place suddenly, except by a 

violent revolution, which, by displacing all men, by destroying all 
perty, by putting all persons into situations to which they had 

t been educated, would produce evils a thousand times greater 

all the immediate good which could be expected from it.* 
Tne of rendering emancipation burdensome to the master, 
it ought, as far as possible, to be rendered advantageous to him; 

d the first means which naturally offers itself to this end, is to 
a price at which every slave shall have the right to purchase 
isfreedom. Unfortunately, there is a strong objection to this 
From the moment of its adoption, the interest of the 
master is in opposition to that of his slaves. He will attempt to 
prevent them from acquiring the sum necessary to their ransom, 
To leave them in ignorance and to keep them in poverty, to cut 
their wings as fast as they grow—such will be his policy. But 
this danger arises only from fixing the price. The liberty of 
redeeming themselvés at such prices as may be agreed upon has 
no inconvenience. The interest of the slave would induce him to 
do his best, in order that he might have a greater price to offer. 
The interest of the master would induce him to suffer the slave 
to grow rich as fast as possible, in order to draw from him a 
heavier ransom. 

A second means consists in limiting the power to dispose of 
slaves by will, so that where there is no successor in the direct 
line, emancipation shall be aright. The hope of inheritance is 
always very feeble in distant successors, and no such hope would 
exist after the law was once known. There could be no injustice 
where there was no disappointment. 

We might go a little further. At each change of the proprie- 
torship, even in successions the nearest, a small sacrifice of pro- 


_* Recent experience in the West Indies seems to contradict this 
theory ; so does the case of the Polish lordships, cited in the last para- 
graph of the chapter.—Translator. 
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perty might be made to liberty, by the liberation, for example, o: 
a tenth part of the slaves. Such a loss would not present itself) 
to the heir as of any determinate amount. The defaleation of a 
tenth part of the inheritance would scarcely be perceptible. 
At the moment of succeeding to the estate it would be less a 
loss than a slight privation of gain. As respects nephews, who 
have an additional hope of succession on the side of their fathers, 
the tax in favour of liberty might be still greater. 

This offering to liberty ought to be determined by lot. Choice, 
under pretext of selecting the most worthy, would be a source of| 
intrigues and abuse. It would be more fruitful in discontent and 
jealousy than in happiness. The lot is impartial; it gives to all 
an equal chance of happiness; even those whom it does not favour 
it allows to participate in the charm of hope, and the fear of being 
deprived of this chance for certain specified offences would be an. 
additional pledge for the fidelity of the slaves. * , 

The emancipation ought to take place by families rather than 
individually. A father enslaved, and a son free; a father free, 
and a son enslaved; what a disagreeable,—what a shocking con- 
trast! what a source of domestic chagrin! ‘ 

There might be other means of accelerating an object so de- 
sirable ; but they can only be discovered by studying the par- 
ticular circumstances of each country. 

These bonds of slavery, which the legislator cannot cut at a 
single blow, time dissolves little by little; and the march of 
liberty ,though slow, is not the less sure. The whole progress of 
the human mind, of civilization, of morals, of public wealth, and 
of commerce, brings on, little by little, the restoration of individual 


* This means might tempt the slaves to employ murder to accelerate 
their liberty—a very serious objection to this lottery. We may observe, 
however, that its uncertainty would lessen the danger. There would be 
less temptation to commit a crime, the fruits of which might go entirely 
to others. But the temptation may be wholly got rid of, if it were pro- 
vided that this partial emancipation should not apply to cases where the 
master was poisoned or assassinated, either by his slaves or by some one 
unknown. In this way, this means of liberation would become a safe- 
guard to the master, 
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: 
ty. England and France have been what Russia, Poland, 
and a part of Germany now are. 


Proprietors ought not to be alarmed at this change. Those 
who own the land have a natural power over those who can live 
only by their labour. The apprehension that freemen, at liberty 
to go where they choose, would abandon their native soil, and 
leave the earth uncultivated, is a fear absolutely chimerical, 
especially when the emancipation goes on gradually. Because 
it is seen that the slave runs aways when he can, it is concluded 
that, were he free, still he would run away. ‘The opposite con- 
elusion would be much more just. The motive for flight exists 
no longer, and the motives for remaining retain all their force. 

We have seen in Poland some proprietors, enlightened as to 
their true interest, or animated by a love of glory, carry into 
effect, throughout vast lordships, a total and simultaneous eman- 
cipation. Did this generosity ruin them? Just the contrary : 
the farmer, having an interest in his own labour, has soon put 
himself into a condition to pay more than the slave; and the 
| domains cultivated by the hands of freemen receive every yer 
' an addition to their value. 


CHAPTER III. 
Guardian and Ward. 


Tus fecbleness of infancy demands a continual protection. Every- 
thing must be done for an imperfect being, which, as yet, does 
nothing for itself. The complete development of its physical 
powers takes many years ; that of its intellectual faculties is still 
‘slower. Atacertain age it has already strength and passions, 
without experience enough to regulate them. Too sensitive to 
present impulses, too negligent of the future, such a being must 
be kept under an authority more immediate than that of the 
laws; it must be governed by punishments and rewards, which 
act, not at distant intervals, but continually, and which can 
adapt themselves to all the details of conduct during the process 
of education. 
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In order that a condition of life, or a profession, may be chosen 
for a child, he must of necessity be submitted to a particular 
authority. This choice is founded upon personal circumstances; 
upon the expectations, the talents, the inclinations of the pupil; 
upon his facility for adopting one business rather than another; 
in one word, upon probabilities of success. It is a question too 
complicated to be left to the decision of a public magistrate; it 
must be determined specially for every case; and such a deter- 
mination would demand a knowledge of details, which the magis- 
trate could not possess. 

This power of protection and of government, over individuals 
thought incapable to protect and to govern themselves, constitutes 
wardship,—a kind of domestic magistracy, founded upon the 
manifest need of those who are submitted to it, and which ought 
to include all the powers necessary to the fulfilment of its object, 
and nothing more. 

The powers necessary to education are those of determining the 
ward’s method of life, and of fixing his domicile, with those means 
of reprimand and of correction, without which this authority 
would not be efficacious. The severity of these means may be 
the more easily limited, inasmuch as their application is more 
immediate, more certain, and more varied, and because domestic 
government possesses an inexhaustible fund of rewards; for at 
an age when nothing is acquired and everything is bestowed, 
there is no concession which may not take the form of remu- 
neration. 

As to the subsistence of the ward, it can be derived from three 
sources only : either from property he possesses in his own right, 
from a gratuitous gift, or from his own labour. 

If the ward has property of his own, it is administered.in his 
name and for his advantage by the guardian; and all that the 
guardian does in that particular, according to the prescribed 
forms, is ratified by the law. 

If the ward have no property, he is supported either at the 
expense of the guardian—as in the case most common of all, when 
the wardship is exercised by the father or mother of the child; 
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or at the expense of some charitable establishment ; or finally, by 
his own labour, as when, for example, he is bound an apprentice 
in such a way that the period of non-value shall be made up to 
his master by the profitable labour of a subsequent period. 
 Wardship being a charge purely burdensome, it is made to fall 
upon those persons who have the greatest inclination to sustain it, 
and the greatest facility for doing so. This is eminently the case 
with the father and mother. Natural affection disposes them to 
this duty more strongly than the law; yet the law which imposes 
it upon them is not useless. It is because instances occur in which 
children are abandoned by their parents, that this abandonment 
has been made an offence. 

If the father, when dying, names a guardian for his child, it is 
to be presumed that he knew better than any one else who had 
the means and the inclination thus to supply his place. His 
choice therefore should be confirmed, unless there are very strong 
reasons to the contrary. 

If the father has made no provision for the wardship, the obli- 
gation ought to fall upon some relation whose interest would induce 
him to preserve the family property, and whose honour and affec- 
tion would be a security for the happiness and education of the 
child. In default of relatives, some friend of the orphan should 
be chosen who would voluntarily undertake the office, or some 
public officer appointed for that special purpose. 

Some attention should be paid to those circumstances which 
ought to release particular individuals from the duty of wardship, 
such as advanced age, a numerous family, infirmities, or reasons 
of prudence and delicacy—such, for example, as a complication 
of interests. 

Particular precautions against the abuse of this power are to be 
found among the penal laws. An abuse of authority as respects 
the person of the child belongs to the class of personal injuries ; 
illicit gains at the expense of the ward’s fortune fall into the class 
of fraudulent acquisitions. The only thing to be considered is 
the particular circumstance of the offence, namely, breach of 
trust. But though this renders the offence more odious, it is 
P2 
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not always a reason for augmenting the punishment; on the con. 
trary, a8 we shall see elsewhere, it is often a reason for diminish. 
ing it; the position of the delinquent being such that the discovery 
of the offence is easier, the reparation easier, and the alarm not 
great. In the case of seduction, the character of guardian is 
aggravation of the crime. 

As regards general precautions, the wardship has often been 
divided; the administration of the property has been given to the 
nearest heir, who in quality of heir had the greatest interest i 
its good management; and the care of the person to some other 
relative more interested in the welfare of the child. : 

Some legislators have taken further precautions, such as for- 
bidding guardians to buy the goods of their wards ; or permitting 
wards to re-assume property sold by their guardians within : 


: | 


many years after their majority. The first of these two means” 
does not appear liable to great inconveniences ; the second can= 
not but affect the interest of the ward ; for it diminishes the price 
of his property, in the same proportion that its value is diminished 
in the hands of the purchaser, on account of the precariousness_ 
of his possession,—a precariousness which prevents him from 
making any improvements; for in the end they might turn to” 
his disadvantage by furnishing the former owner an additional 
motive to reclaim the possession. These two means appear useless 
if the sale of the property is required to be public, and under the 
inspection of a magistrate. \ 

The most simple means of protection is to allow anybody te 
act as the friend of the ward in legal processes against his guard- — 
ian, whether for mismanagement of the property, for negligence, 
or for violence. The law thus puts those who are too feeble to 
protect themselves under the protection of every man generous 
enough to undertake the charge. 

Wardship being a state of dependence, is an evil which ought 
to cease as soon as there is no danger that its cessation will pro- 
duce a greater evil. But what should be the age of emancipation ? 
As to that matter, we must be guided by general presumptions, 
The English law, which has fixed upon the age of twenty-one 
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years, seems much more reasonable than the Roman law, which 
has appointed the age of twenty-five for that purpose, and which 
has been followed throughout almost the whole of Europe. At 
twenty-one the faculties of man are developed; he has a percep- 
tion of his strength; he yields to counsel what he refuses to 
authority ; and can no longer bear to be kept in leading-strings. 
So strong is this feeling, that the prolongation of the domestic 
power often produces a state of irritation and ill-nature equally 
uncomfortable for all concerned. But there are individuals who 
‘seem incapable of arriving at maturity, or who are much slower 
| than others in reaching it. Cases of that nature may be easily 
provided for by prolonging the guardianship whenever occasion 
for it occurs. 


CHAPTER IV. 
Father and Child. 


| Tr has been already mentioned that a father is, in some respects, 
the master, in others the guardian of the child. 
In his character of master, he will have the right to impose 
| services upon his children, and to employ their labour for his own 
advantage, till the age at which the law establishes their inde- 
pendence. This right given to the father is an indemnity for 
the pains and expenses of the children’s education. It is well 
that the father should have an interest and a pleasure in the 
education of his children. The advantage which he finds in 
bringing them up is a good thing for both parties. In his quality 
| of guardian he has all the rights and all the obligations which 
have been mentioned under that title. 
Under the first relation the advantage of the father is con- 
‘sidered; under the second, that of the child. These two relations 
are easily reconciled in the person of the father, on account of 
his natural affection, which leads him much rather to make sacri- 
fices on account of his children, than to avail himself of his rights 
for his own advantage. 
It would seem, at the first glance, that the legislator need not 
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interfere between fathers and children; that he might trust te 
the tenderness of the parent and the gratitude of the child. But 
this superficial view would be deceptive. It is absolutely neces- 
sary, on one side, to limit the paternal power, and, on the other, 
to maintain filial respect by legal enactments. 

As a general rule, we ought to confer no power by the exercise 
of which the child would lose more than the father would gain. ~ 

This rule has not been followed in Prussia, where, in imitation © 
of the Romans, there has been given to the father the right to 
prevent his son from marrying without any limitation of age. 

As respects the paternal authority, political writers have fallen 
into opposite excesses. Some have wished to make it despotic, as 
among the Romans; others have wished to annihilate it. Some 
philosophers have thought that children should not be delivered 
up to the caprice and ignorance of parents, but that the state 
ought to raise them in common; and they cite, in support of this 
scheme, Sparta, Crete, and the ancient Persians. It is not recol- 
lected that this education never existed, except for a small class 
of citizens; for in those states the mass of the population was: 
composed of slaves. 

In this artificial arrangement there would be the difficulty of 
dividing the expense, and of enabling the parents to support the 
burden of education without deriving any advantage from it;— 
a burden which would weigh the heavier upon parents little 
influenced by motives of tenderness for children who had become 
almost strangers to them. What would be a still greater incon- 
venience,—these children would not be seasonably formed for 
that diversity of pursuits which they would be called to follow. 
The choice of a business depends upon so many circumstances, 
that it belongs only to parents to fix upon it; no one else can so 
well judge, either what is proper for the children, what they 
expect, or for what their talents and inclinations are adapted. 
Besides, this system, which counts for nothing the reciprocal 
affection of fathers and children, would have a most fatal effect 
in destroying the family spirit, in weakening the conjugal union, 

in depriving fathers and mothers of the pleasure which they 
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will be likely to find other defenders. 
a 
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derive from seeing a new generation growing up around them. 
Would they feel the same zeal for the future happiness of 
children who would no longer be theirs? Would they cherish 
an affection which they had no hope would ever be returned ? 
- Would industry, no longer animated by the spur of paternal love, 
have the same ardour? Would not domestic enjoyments take a 
turn less advantageous to general prosperity ? 

As a last reason, I shall add, that the natural arrangement, 
which leaves the choice, the mode, and the burden of education 
to the parents, may be compared to a series of experiments for 
perfecting the general system. Everything is advanced and 
developed by the emulation of individuals, and by differences of 
ideas and of genius; in a word, by the variety of particular im- 
pulses. But let the whole be cast into a single mould; let 
instruction everywhere take the form of legal authority ; errors 
will be perpetuated, and there will be no further progress. This 
perhaps is saying too much in relation to an idea so chimerical; 
but this notion of Plato’s has seduced, in our day, some celebrated 
authors; and an error which has misled Rousseau and Helvetius 


CHAPTER V. 
Of Marriage. 


Inde casas postquam, ac pelles, ignemque pararunt, 

Et mulier conjuncta viro, concessit in unum, 

Castaque private veneris connubia leata, 

Cognita sunt, prolemque ew se videre creatam, 

Tune genus humanum primum molescere caepit. 
Luceztivs, v. 1109. 


When huts, and skins, and fire they had prepared, 
And woman joined to man, became as one, 
And chaste connubial joys of private love 

Were known, and offspring from themselves they saw, 
Then first the human race began to soften. 


Uxper whatever point of view the institution of marriage is con- 
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sidered, nothing can be more striking than the utility of tha 
noble contract, the tie of society, and the basis of civilization. 

Marriage, considered as a contract, has drawn woman from the 
severest and most humiliating servitude; it has distributed the | 
mass of the community into distinct families; it has created a | 
domestic magistracy ; it has formed citizens; it has extended the | 
views of men to the future, through affection for the rising gene- 
ration; it has multiplied social sympathies. To perceive all its” 
benefits, it is only necessary to imagine for a moment, what men 
would be without that institution. | 

The questions relating to this contract may be reduced to seven. 
Ist. Between what persons shall it be permitted? 2nd. What | 
shall be its duration? 3rd. What its conditions? 4th. At what 
age may it be contracted? Sth. At whose choice? 6th. Between 
how many persons? 7th. With what formalities? ’ 


Section I. 
Between what Persons shall Marriage be permitted ? 


If we are guided upon this question by historical facts, we 
shall encounter great embarrassment, or rather, it will be im- 
possible to deduce any single fixed rule from so many contradic- 
tory usages. There will not be wanting respectable examples, — 
to authorize unions which we regard as most criminal, nor for 
prohibiting many which we esteem quite innocent. Every people 
pretend to follow in this respect what they call the law of nature; 
and they look with a sort of horror upon everything not con- 
formed to the matrimonial laws of their own country. Let us 
suppose ourselves ignorant of all these local institutions; let us 
consult only the principle of utility, for the purpose of discover- 
ing among what persons it is fit to allow, or to prohibit, this 
union. 

If we examine the interior of a family, composed of persons 
who differ among themselves in age, sex, and relative duties, 
there will be immediately presented to our minds strong reasons — 
for prvhibiting certain alliances among several individuals of it. 
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_ There is a reason which weighs directly even against the con- 
nection of marriage. A father, a grandfather, or an uncle hold- 
the place of a father, might abuse their power by compelling 
young girl to contract an alliance with them which would be 
jous to her. The more necessary the authority of these rela- 
es is, the less temptation should they have to abuse it. 
his inconvenience, however, extends but to a small number 
f the cases called incestuous, and is not the weightiest. It is the 
ger of dissolute manners, that is, the evil which would result 
a transient commerce without marriage, that affords the 
e reasons for proscribing certain alliances. 
Tf there were not an insurmountable barrier between near rela- 
es called to live together in the greatest intimacy, this contact, 
tinual opportunities, friendship itself and its innocent caresses, 
ight kindle fatal passions. The family—that retreat where 
eicec ought to be found in the bosom of order, and where the 
vements of the soul, agitated by the scenes of the world, ought 
grow calm—would itself become a prey to all the inquietudes 
rivalry and to all the furies of passion. Suspicions would 
panish confidence—the tenderest sentiments of the heart would be 
ched—eternal enmities or vengeance, of which the bare idea 
is fearful, would take their place. The belief in the chastity of 
girls, that powerful attraction to marriage, would have no 
foundation to rest upon; and the most dangerous snares would be 
spread for youth in the very asylum where it could least escape 
them. 
‘These inconveniences may be arranged under four heads :— 
Ist. Evil of Rivalry—The danger resulting from a real or 
suspected rivalry between a married person and certain relatives 
‘or connections. 
2nd. Prevention of Marriage.—The danger of depriving girls 
‘of the chance of forming a permanent and advantageous establish- 
ment in the way of marriage, by diminishing the confidence of 
‘those who might desire to marry them. 
$rd. Relaxation of Domestic Discipline.—The danger of invert- 
ing the nature of the relations between those who ought to com- 
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mand and those who ought to obey; or, at least, of weakeni 
that tutelary authority which, for the interest of minors, ought 
be exercised over them by the heads of the family or those w 
hold their place. r 

4th. Physical Injury.—Those dangers to the health and strength 
which might result from premature indulgences. 


Table of Prohibited Alliances. 
A man shall not marry,— 
1. The wife or widow of his father, or of any other progenitor, 
Inconveniences 1, 3, 4. 
2. Any descendant. Jnconveniences 2, 3, 4. 
. His aunt. Jnconveniences 2, 3, 4. 4 
The wife or widow of his uncle. Jnconveniences 1, 3, 4. | 
His niece. Jnconveniences 2, 3, 4. ‘ 
. His sister. Inconveniences 2, 4. 
. Any descendant of his wife. Jnconveniences 1, 2, 3, 4. 
. His wife’s mother. Jnconvenience 1. 
9. The wife or widow of any descendant. Inconvenience 1. 
10. The daughter of his father’s wife by a former husband, or 
of his mother’s husband by a former wife. Jnconveniences 2, 4. 


| 
| 
| 
| 
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In a code of laws there would be necessary a corresponding 
table of alliances forbidden to the woman: here it would be a 
useless repetition. 

Shall a man be allowed to marry the sister of his deceased wife? 

There are reasons for and against it. The reason against it is 
the danger of rivalry between the sisters ; the reason for it is the 
advantage of the children. If their mother dies, what an advan- 
tage to them to have their own aunt for a stepmother! What 
more likely to diminish the natural hostility of that connection 
than so near a relationship? This last reason seems to be the 
weightier ; but to obviate the danger of rivalry, the wife ought to 
have the legal power of forbidding the house to her sister. If the 
wife does not choose to have her own sister in the house, what 
lawful motive can the husband have for desiring it ? 

Shall a man be allowed to marry his brother’s widow? There 
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re reasons for and against it, as before. The reason against it is 
the danger of rivalry; the reason for it is likewise the advan- 
age of the children. But both these reasons seem to have very 
ittle weight. 
My brother has no more authority over my wife than a 
ranger, and cannot see her but with my permission. The 
Janger of rivalry on his part seems as small as on that of any 
other person. The reason against is reduced almost to nothing. 
On the other hand, children have little to fear from a father-in- 
law. If a stepmother is not the enemy of the children-in-law, 
it is very remarkable; but a stepfather is commonly their friend, 
their second guardian. The differences in the condition of the 
o sexes, the legal subjection of the one, the legal empire of 
the other, expose them to opposite weaknesses, which produce 
spposite effects. The uncle is already the natural friend of his 
nephews and his nieces. They have nothing to gain in that 
sspect by his becoming the husband of their mother. If they 
find an enemy in a stepfather who is a stranger, the protection of 
heir uncle is always a resource. If they find a friend in such a 
stepfather, they have acquired an additional protector, whom 
they would not have had if their uncle had married their mother. 
‘The reasons for and the reasons against having little force on 
Neither side, it would seem that the good of liberty ought to 
incline the balance in favour of permitting such marriages. 
Instead of the reasons which I have given for prohibiting 
alliances within a certain degree of relationship, ordinary morals 
decide peremptorily upon all these points of legislation, without 
taking the trouble to examine any of them. “Nature,” it is 
\said, ‘is repugnant to such alliances; therefore they are for- 
bidden.”’ 
This argument alone never can furnish a satisfactory reason 
for prohibiting any action whatever. If the repugnance be real 


the law is useless. Why forbid what nobody wishes to do? If, 
in fact, there be no repugnance, the reason is at an end; vulgar 
|| morality would havg nothing more to say in favour of prohibit- 
ing the acts in question, since its whole argument, founded upon 
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natural disgust, is overturned by the contrary supposition. [ 
everything is to be referred to nature—that is, the bent of desire| 
we must equally conform to her decisions, whatever they may 
be. If those alliances must be forbidden to which she is repug: 
nant, those with which she is pleased must be permitted, 
Nature which hates, merits no more regard than nature which 
loves and desires. 

It is very rare that the passion of love is developed within 
the circle of individuals to whom marriage ought to be forbidden 
There needs to give birth to that sentiment a certain degree o} 
surprise, a sudden effect of novelty. It is this which the poets 
have happily expressed by the ingenious allegory of the arrows, 
quiver, and blinded eyes of Love. Individuals accustomed to 
see each other and to know each other, from an age which is 
neither capable of conceiving the desire nor of inspiring it, will 
see each other with the same eyes to the end of life; and this! 
inclination finds no determinate epoch whence to begin. Their 
affections have taken another course, like a river which has dug 
its bed, and which does not change it. 

Nature, then, agrees sufficiently well with the principle of 
utility. However, it will not do to trust to nature alone, 
There are circumstances in which the inclination may spring 
up, and: in which an alliance will become an object of desire 
if it is not prohibited by the laws, and branded by public 
opinion. 

Under the Greek dynasty of Egyptian sovereigns, the heir of 
the throne commonly married one of his own sisters. It was, 
apparently, to escape the danger of an alliance either with a 
subject or a foreign family. In that rank, such marriages might 
be exempt from the inconveniences that would attend them in pri- 
vate life. Royal opulence would admit a separation and a seclu- 
sion, which could not be maintained in the dwelling of a citizen. 

Policy has produced some similar examples in modern times, 
Tn our day the kingdom of Portugal has introduced a practice 
not far distant from that of Egypt; a reigning queen has had a 
nephew and a subject for her husband. But to escape the blot 
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of incest, kings and the great can address themselves to an ex- 
yerienced chemist, who changes at his pleasure the colour of 
sertain actions. Protestants, to whom this laboratory is closed, 
nave no power to marry their aunts. The Lutherans, however, 
aave given the example of a similar extension of privileges. 

The inconvenience of these alliances is not for the persons who 
contract them. The evilis wholly intheexample. A permission 
granted to some makes others feel the prohibition as a tyranny. 
When the yoke is not the same for all, it weighs the heavier upon 


It has been said that these intermarriages of the same blood 
guse the species to degenerate, and that the necessity of crossing 
the races is as great among men as among otheranimals. There 
might be some force in this objection if it were likely that alli- 
nces among relations, if not prohibited by law, would become 
he most common. But it is enough to show the futility of bad 
asons; indeed it would be too much,—were it not an essential 
ervice to a good cause, to put aside the false and feeble arguments 
by which it is attempted to sustain it. Some well-intentioned 
0 en are of opinion that no support to good morals, not even a 
false one, ought to be taken away. This error is the same as that 
of those devotees who have thought to serve religion by pious 
frauds. Instead of fortifying it they have weakened it, by ex- 
‘posing it to the derision of its adversaries. When a depraved 
‘mind has refuted a false argument, it claims that refutation as a 
triumph over morality itself. 


Srerron II. 
For what time? Considerations on Divorce. 


If the law did not prescribe any particular duration to this 
contract, if individuals were allowed to form this engagement like 
any other, for a longer or shorter term, what under the auspices 
‘of liberty would be the most common arrangement? Wouldit be 
very different from the order now established ? 

The end of the man in this contract might be only the gratifica- 
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tion of a transient passion, and that passion satisfied, he woul 
have had all the advantage of the union without any of its inco 
veniences. It is not the same with the woman ; the engageme 
has for her very durable and very burdensome consequence; 
After the troubles of pregnancy, after the pains of child-birth, s 
is charged with the cares of maternity. Thus a union whic 
would give the man nothing but pleasure, would be for t 
woman the beginning of sufferings, and would lead her to inevi 
able destruction, if she had not secured beforehand for hersel 
and for the germ which she nourishes in her bosom, the care an 
the protection of a husband. ‘‘I give myself up to you,” she say: 
“but you shall be my guardian in my state of weakness, and yo 
shall provide for the fruit of our love.” Here is the beginni 

of a partnership, which would prolong itself through many veaq 
though there were but one child; but successive births forz 
successive ties; as time advances the engagement is prolonged 
the bounds first assigned to it presently disappear, and meanwhil 
there is opened a new course of reciprocal pleasures and duties. 

When the mother can expect no more children, when the fathe 
has made provision for the support of the youngest of the family 
can we suppose that the union will be severed? After a coha 
bitation of so many years, will the parties think of separating 
Will not habit have entwined their hearts by a thousand and; 
thousand ties, which death only can sever? Will not the childrei 
form a new centre of union? Will they not create a new funt 
of pleasures and of hopes? Will they not render the father an 
mother necessary to each other, by the cares and the charms of | 
common affection which no one else can share with them? I 
seems, then, that the ordinary course of the conjugal union woul 
be for life; and if it is natural to suppose in the woman prudence 
enough thus to secure her dearest interests, can we expect less 0 
a father, or a guardian, whose experience is more mature ? 

The woman has yet an additional interest in the indefinit 
duration of the union. Time, pregnancy, nursing, cohabitation 
itself, all conspire to diminish the effect of her charms; and sh 
must expect that her beauty will decline at an age when th 
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nergy of the manis still increasing. She knows that, having worn 
ut her youth with one husband, she will hardly find another ; 
hile the man will experience no such difficulty. Accordingly, 
resight will dictate to her this new clause in the agreement : 
/If I give myself up to you, you shall not be free to leave me 
ithout my consent.” The man, in his turn, demands the same 
omise ; and thus on both sides is completed a lawful contract, 
anded upon the happiness of the parties. 

| It seems, then, that marriage for life is the most natural mar- 
lage, the best adapted to the wants and the circumstances of 
milies, and, in general, the most favourable to individuals. If 
here were no laws to ordain it,—that is, no laws except those 
hich sanction contracts in general,—this arrangement would 
lways be the most common, because it is best adapted to the 
sciprocal interests of the parties. Love on the part of the man, 
ove and foresight on the part of the woman; the enlightened 
udence and affection of parents,—all conspire to imprint the 
haracter of perpetuity upon this alliance. 

But what shall we think if the woman adds this clause: ‘‘ We 
all not be at liberty to separate, though hereafter we come to 
ate each other as now we love?’ Suchacondition would seem 
n act of folly; it has something about it contradictory and 
bsurd which shocks at the first glance; everybody would agree 
2 regarding such a promise as rash, and in thinking that hu- 
aanity requires it to be omitted. 

| But it is not the woman who asks, it is not the man who 
nvokes this absurd and cruel clause; it is the law, which im- 
hoses it on both, as a condition which cannot be avoided. The 
aw comes in between the contractors ; it takes them by surprise 
t the midst of youthful transports, in those moments which open 
ill the perspective of happiness ; and it says to them, ‘‘ You form 
his connection in the hope of enjoyment; but I warn you, you 
» entering a prison of which the gate will neveropen. I shall 
ye inexorable to the cries of your grief, and though you wound 
ach other with your chains, I cannot suffer them ever to be 
sened.” 
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To believe in the perfection of the object beloved, to believe i 
the eternity of a passion felt and inspired, these are illusi 
which we may well pardon in two children blinded by love. 
ancient lawyers, and legislators grey with age, do not yi 
themselves up to such chimeras. If they believe in this eternit 
of passion, why do they take away a power which nobody wo 
use? But no; they foresee inconstancy, they foresee hatred 
they foresee that the most violent love may be succeeded by mon 
violent antipathy ; and with the cold-blooded indifference of ¢ 
less unconcern, they pronounce the eternity of the marriage vow 
even though the sentiments in which it originated shall be fo 
lowed by feelings entirely the reverse. If there were a lay 
which forbade the taking a partner, a guardian, a manager, : 
companion, except on the condition of always keeping him, wha 
tyranny, what madness it would be called! Yet a husband is 
companion, a guardian, a manager, a partner, and more yet; a 
still, in the greater part of civilized countries, a husband ¢ 
be had except for life. 

To live under the perpetual authority of a man you hate, iso 
itself a state of slavery; but to be compelled to submit to hi 
embraces, is a misfortune too great even for slavery itself. Is 
said that the yoke is mutual? That only doubles the mi 
fortune. 

Since marriage presents to the generality of men the onl 
means of satisfying fully and peaceably the imperious desires 6 
love, to turn them from it is to deprive them of its pleasure: 
and is to do an evil of no small magnitude. Now what more tet 
rible bugbear than the indissolubility of this contract ? Whethe 
it be a marriage, a service, a country, a condition of any kind 
the prohibition to go out of it must operate as a prohibition t 
enter in. 


ee 


It is enough just to indicate another observation, well founded 
but common. As marriages are more rare, infidelity to th 
marriage bed is more frequent; the more seducers, the mor 
seductions. 

When death is the only deliverer, what horrible temptations 
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hat crimes may result from a position so fatal! The examples 
yhich remain unknown, are perhaps more numerous than those 
which come to light. What most commonly takes place upon 
ese occasions is negative offence. How easy is crime, even to 
anperverted hearts, where nothing but inaction is needed to ac- 
smplish it! Expose a detested wife and a beloved mistress to a 
mmon peril; will efforts as generous and as sincere be made 
‘or the one as for the other ? 
It must not be dissembled that there are objections against 
@ dissolubility of marriages; which I now proceed to state, and 
answer. 
First Objection.—If divorce were allowed, neither party would 
wgard their lot as irrevocably fixed. The husband would look 
ound to find some woman who pleased him better; the wife, in 
ike manner, would be employed upon comparisons and projects 
© procure a better husband. There would result a perpetual 
d mutual insecurity in this important state, on which every 
plan of life depends. 
| Answer.—\st. This same inconvenience exists in part, under 
her names, during an indissoluble marriage, whenever, accord- 
ag to the supposition, affection is extinguished. In that case, it is 
not a new wife that is sought for, but a mistress; it isnot a second 
husband, but a lover. The strict duties of marriage, and its 
prohibitions so easily eluded, rather serve to produce inconstancy 
han to prevent it. It is well known that prohibition and con- 
straint are a stimulus to the passions. Is it not a truth of expe- 
ience, that even obstacles, by occupying the imagination, and 
by recalling the mind to the same object, serve only to increase 
the desire of surmounting them? The rule of liberty would 
produce fewer stray fancies than the law of conjugal captivity. 
Render marriages dissoluble, and there would be more apparent 
Separations, but fewer real ones. 
2nd. We should not confine ourselves to a consideration of 
the evil of the thing; we must look also at its advantages. Both 
arties knowing what they might lose, would cultivate those 
neans of pleasing from which their mutual affection originated. 
a 
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They would take more pains to study and to humour each other" 
disposition. They would perceive the necessity of making some 
sacrifices of inclination and self-love. In one word, care, atten- 
tion, complaisance, would be prolonged after marriage; and what 
is now done only to gain affection, would then be practised to 
preserve it. 

3rd. Young persons about to be married would not be so often 
sacrificed by the avarice and the cupidity of their parents. It 
would be necessary to give some attention to inclinations before 
forming a union which repugnance might break. That real 
suitability upon which happiness depends, —correspondence of 
age, of education, and of taste,—would then enter into the cal- 
culations even of prudence. It would no longer be possible to 
marry property without marrying the owner of it. Before 
forming an establishment, some attention would be paid to 
secure its durability. 

Second Objection.— Kach party, regarding the connection as 
transitory, would espouse with indifference the interests, espe- 
cially the pecuniary interests, of the other. Hence, profusion, 
negligence, and bad economy of every kind. 

Answer.—There is the same danger in partnerships of com- 
merce, yet the evil is very rarely felt. A dissoluble marriage 
has one tie which such partnerships have not,—the strongest, 
the most durable of all moral ties,—an affection for their common 
children, which cements the affection of the married couple. We 
see this bad economy, attendant upon an indissoluble marriage, 
much oftener than on a partnership of commerce. Why? It is 
the effect of indifference and disgust, which produces in married 
people who are tired of each other a continual need of separation, 
and of something to distract their attention. The moral tie of 
the children is dissolved. Their education, the care of their 
future happiness, is hardly a secondary object; the charm of 
common interest vanishes; each, engaged in a separate pursuit 
of pleasure, cares little what may happen to the other. This 
principle of disunion introduces a thousand kinds of negligence 
and disorder into their affairs, and the ruin of their fortune is 
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very often a consequence of the estrangement of their hearts. 
Under the reign of liberty, this evil would not exist. Before 
disuniting their interests, disgust would have separated their 
persons. 

Facility of divorce tends rather to prevent prodigality than to 
produce it. Each would be careful of giving so all-sufficient a 
ground of discontent to an associate, whose esteem it would be 
“necessary to conciliate. Economy estimated at all its worth by 
| the interested prudence of both parties would always be so great 
‘a merit in their eyes, that it would cover a multitude of faults, 
| and many wrongs would be forgiven for its sake. Moreover, it 
would be very evident that, in case of a divorce, that party who 
had gained the reputation of misconduct and prodigality, would 
have much less chance of forming a new and advantageous con- 
nection. 

Third Objection.—The dissolubility of marriage would produce 
‘in the stronger party a disposition to maltreat the feebler, in 
order to force consent to a divorce. 

Answer.—This objection is solid; it merits the greatest atten- 
tion on the part of the legislator. Fortunately, a single precau- 
tion will be sufficient to diminish the danger. In case of bad 
treatment the party ill-treated should alone be set at liberty. 
Thenceforth, the more desirous a husband might be of a divorce, 
for the sake of a subsequent marriage, the more fearful he would 
be of ill conduct towards his wife, lest such actions might be 
construed as violence intended to force her consent. Gross and 
brutal means being prohibited, attractive means would be his 
only resource for persuading her to a separation. He would 
tempt her, if he had the means, by the offer of an independent 
provision; or he would find another husband for her as the price 
of his ransom. 
| Fourth Objection —What would become of the children after the 
|| law had dissolved the union between their father and mother. 

Answer.—What would become of them if death had dissolved 
it? In the case of divorce the disadvantage to which they are 

subjected is not so great. The children may continue to live 
a2 
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with that parent whose cares are most necessary to them ; for 
the law consulting their interest will confide the boys to the 
father and the girls to the mother. The great dang | 
after the decease of a parent is, that of passing under the control 
of a stepfather or of a stepmother, who may look upon them with | 
hostile eyes. Girls are especially exposed to the most vexatious 
treatment under the habitual despotism of a second mother. In | 
the case of divorce this danger does not exist. The boys will 
have their father to educate them—the girls will have their 
mother. Their education will suffer less than it would have done 
from domestic discords and hatred. If the interests of the children ‘ 
would justify the prohibition of second marriages in case of 
divorce, for a much stronger reason might the same prohibition 
be justified in the case of death. | 

The dissolution of a marriage is an act sufficiently important | 
to be submitted to formalities which would have the effect more 
or less to counteract the operation of caprice, and to leave the ! 
parties time for reflection. The intervention of a magistrate is” 
necessary, not only to establish the fact that there has been no 
violence on the part of the husband to force the wife’s consent, 
but also to interpose a delay, longer or shorter, between demand 
ing and obtaining the divorce. 

This is one of those questions upon which opinions will e 
be divided. Every person is inclined to approve or to condemn’ 
divorce according to the good or the evil which he may have 
seen to result from certain particular cases, or according to his 
own personal interest 

In England a marriage can be dissolved only when the adultery 
of the wife is proved. But it is necessary to pass through many 
tribunals, and, as an Act of Parliament on this subject costs at 
least five hundred pounds sterling, divorce is accessible only to a 
very limited class. 

Tn Scotland the adultery of the husband is enough to found a 
divorce upon. In this respect the law exhibits a certain degree 
of facility; yet it is not destitute of rigour. While it dissolves” 
the marriage it prohibits the guilty party from contracting another 
with the accomplice of his offence. 


4 
a 
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In Sweden divorce is allowed for adultery on either side, which 
_ there amounts to the same thing as permitting it by mutual con- 
sent; for the husband suffers himself to he accused of adultery, 
and the marriage is dissolved. 

In Denmark it is the same, provided collusion cannot be 
proved. 

Under the code Frederic the parties can separate at pleasure, 
and marry again after a year’s solitude. It would seem that 
_ some part of this interval would be better employed in delaying 
_ the divorce. 

At Geneva adultery is a ground of divorce; but it may also 
take place for mere incompatibility of character. A woman, by 
leaving her husband’s house and retiring among her friends or 
relations, gives him occasion to ask a divorce, which demand, if 
| persisted in, always has its legal effect. Divorce is rare. It is 
proclaimed in all the churches; and that proclamation is a sort 

of punishment or public censure always dreaded. 

After marriage, in France, was made diasoluble at the pleasure 
of the parties, in two years there took place at Paris, out of all 

the marriages in that city, between five and six hundred divorces, 
But it is very difficult to judge of the real effects of an institution 
so new. 

Divorces are not common in those countries where they have 
been a long time permitted. The same reasons which prevent 
legislators from permitting them deter individuals from availing 
themselves of the permission. The government which prohibits 

them decides, by so doing, that it understands the interests of 
individuals better than they do themselves. If such a law has 
any effect at all it must be a bad one. 

In all civilized countries the woman who has experienced 
cruelties and bad treatment on the part of her husband, has ob- 
tained from the tribunals what is called a separation ; but this is 
not attended by a liberty to either party of marrying again. The 

ascetic principle, hostile to pleasure, has only consented to the 
assuagement of suffering. The outraged woman and her tyrant 
undergo the same lot; but this apparent equality covers an in 
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equality too real. Opinion leaves a great freedom to the man, 
while it imposes the strictest restraints upon the woman. 


Secrion III. 
On what Conditions ? 


The only question here is, to discover those general conditions 
of marriage which, according to the principles of utility, suit the 
greatest number best ; for it ought to be left to the persons in- 
terested to fix upon the particular stipulations of their contract ; 
or in other words, the conditions ought to be left to their will, 
with some general exceptions. 

First Condition. The wife shall be subject to the will of the 
husband, reserving an appeal to the courts of justice. There may 
at any moment arise a contradiction between the wills of two 
persons who pass their lives together. The good of peace requires 
that a pre-eminence should be established which may prevent or 
end these contests. Bnt why should the man govern? Because 
he is the stronger. In his hands the power maintains itself, 
Give the authority to the woman, and every moment a revolt 
would break out on the part of her husband. This reason is not 
the only one. It is probable that the man, by his kind of life, 
has acquired more experience, more aptitude for affairs, more 
steadiness of mind. In these respects there are exceptions; but 
there are exceptions to every general rule. 

I have said, reserving an appeal to the courts of justice. For it 
is not our object to make the man a tyrant, and to reduce to a 
passive state of slavery the sex, which by its feebleness and its 
tenderness, most needs the protection of the laws. The interests 
of women have been too often sacrificed. By the Roman law the 
rules of marriage are a code of violence; the man receives the 
lion’s share. But those, on the other hand, who out of some 
vague notion of justice and generosity wish to give to the woman 
an absolute equality, only spread for her a dangerous snare. To 
absolve her by law, as far as possible, from the necessity of pleasing; 
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her husband, would operate to weaken her empire instead of 
strengthening it. 

Man, assured of his prerogative, is not disturbed by the in- 
_quietudes of jealousy, and enjoys it while he yields it. Substitute 
for this arrangement, a rivalry of powers; the pride of the stronger 
_ would be continually wounded, it would convert him into a dan- 
_gerous antagonist ; and looking more at what was taken froma him 
than at what was left, he would turn all his efforts towards re 

establishing his pre-eminence. 

Second Condition. The control of the affairs of the family shalt 
rest with the man alone. This is the natural and immediate con- 
sequence of his authority. Besides, it is commonly upon his 
labour that the support of the family depends. 

Third Condition. Property shall be enjoyed in common. The 
reasons are, first, the good of equality; second, the benefit of 
giving both parties the same interest in the domestic prosperity. 
But this condition is necessarily modified by the fundamental 
rule which submits the wife to the power of the husband. _Differ- 
ences in the mode of life and in the nature of property will 
require a great many details; but this is not the place to give 
them. 

Fourth Condition. The wife shall observe conjugal fidelity. The 
reasons why adultery should be made an offence will be given in 

the Penal Code. 
Fifth Condition. Zhe husband shall observe the same conyugal 
fidelity. The reasons for punishing adultery on the man’s part, 
are far less cogent. Still they are strong enough to justify this 
legal condition. They will be explained in the Penal Code. 


—_——————_ 


Section IV. 
At what Age. 


_ At what age shall marriage be permitted? It ought never to 
be allowed before the age at which the contracting parties are 
supposed to know the extent of the engagement; and this requi- 
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sition ought to be still more strict in countries where the marriag 
is indissoluble. What precautions are not necessary to prevent 
rash engagement in a case in which repentance will be useless i 
Surely, in such a case, this right of contracting a marriage ought 
not to be allowed at an age earlier than that at which the indi 
vidual is entrusted with the management of his property. It is 
absurd that a man should be able to dispose of himself for life, at 
an age when he cannot sell a piece of land of the value of te 
crowns. 


Section V. 
At whose Choice. 


On whom shall the choice of a husband or a wife depend ? 
question presents an apparent, or rather a real absurdity; 
though such a choice could possibly belong to any other than 
parties interested. 

The law should never trust this power to fathers. They lack 
two things essential to its exercise: the knowledge requisite for 
such a choice, and a will directed to the true end. Parents and 
children neither see nor feel alike. They have not the sa 
interest. Love is the motive of the young; and for that, old men 
care but little. In general, fortune is a trifling consideration 
with the children; it absorbs all the father’s thoughts. The son 
wishes to be happy; the father wishes him to seem so. The son 
is ready to sacrifice every interest to that of love; the father 
wishes that interest to be subordinate to every other. 

For a father to receive into his family a son-in-law or @ 
daughter-in-law whom he dislikes, is a vexatious circumstance; 
but is it not more cruel that the child should be deprived of 
a companion who would make him happy? Is the pain of the 
father equal to that of the child? Compare the probable dura- 
tion of the father’s life with that of the son, and consider if you 
ought to sacrifice that which is beginning to that which is ending. 
Such is the objection to the mere right of preventing a marriage, 
How much stronger would it be if a pitiless tyrant might abuse 
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tenderness and the timidity of his daughter, and force her ta 

a husband whom she hated? 

The attachments of children depend very much upon their 

fathers and mothers. This is partly true of the sons, and almost 

holly so of the daughters. If the parents neglect te use this 

right, if they do not apply themselves to direct the inclinations 

of their children, if they abandon to chance the choice of their 

acquaintances, whom ought they to blame for the imprudences of 
youth ? 

_ But in taking from the parents the power to restrain and to 
compel, there is no need to take from them the power of mode- 

ing and retarding. The marriageable age may be divided into 
two epochs. During the first, the want of consent on the part of 
the parents should be enough to prevent the marriage ; during the 
second, they might still have the power of retarding for some 
months the celebration of the contract. This time might be 
allowed the parents to try what they could do in the way of 
ce. 

| There exists a very singular custom in a country of Europe 
celebrated for the wisdom of its institutions. The consent of the 
father is necessary to a minor, unless the lovers can run a hundred 
leagues before being caught. But if they are so lucky as to arrive 
in a certain village, and to procure at the moment some passer-by 
to pronounce a nuptial benediction, without any questions asked 
or answered, the marriage is valid and the father is ousted of his 
authority. Has this privilege been left in existence for the 
| encouragement of fortune-hunters. Or is there a secret desire of 
|) weakening the paternal power and of fayouring what are elsewhere 
|| called mis-alliances? 


Section VI. 
How many Parties to the Contract ? 


_ Between how many persons may this contract of marriage 
gubsist at the same time? In other terms, ought polygamy to be 
° 
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tolerated? Polygamy is simple or complex. Simple polygamy 
is polygyny, multiplicity of wives, or polyandry, multiplicity of 
husbands. 

Is polygyny useful or hurtful? All that anybody has been 
able to say in its favour relates to certain particular cases, to 
certain transient circumstances—as when a man by his wife's 
sickness is deprived of the pleasures of marriage, or when by his 
employment he is obliged to divide his time between two houses. 

That polygyny might sometimes be agreeable to a man, is likely; 
but it never would beso to the women. For every man favoured 
by it, the interests of two women would be sacrificed. 

Ist. The effect of such a license would aggravate the inequality 
of conditions. Superiority of wealth has too great an ascendancy 
already, and such an institution would increase it. A rich man 
negotiating with a poor girl would avail himself of his position 
to secure the right to give her a rival. Each of his wives would 
find herself reduced to half a husband, when she might have made 
happy another man, who in consequence of this unjust arrange- 
ment is deprived of a companion. 

2nd. Where would be the peace of families? The jealous 
of rival wives would spread among their cialgeae They would 
form two opposite parties, two little armies, each having at its 
head a protectress equally powerful, at least so far as rights were 
concerned. Whata scene of contentions! what fury! what ani- 
mosity! From the enfeeblement of paternal ties would result a 
like enfeeblement of filial respect. Each son would see in his 
father the protector of his enemy; all his acts of kindness or of 
severity, interpreted by opposite prejudices, would be attributed 
to unjust sentiments of favour or of hatred. The education of the 
children would be wretched in the midst of these hostile passions, 
under a system of favour or oppression which would spoil some 
by rigour and others by indulgence. In the East polygamy may 
be consistent with peace; but it is slavery that prevents discord, 
one abuse palliates another, all are tranquil under the same yoke. 

There would result from polygyny an increase of the husband's 
authority. What zeal to satisfy him! What delight at antici- 
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pating a rival in an act pleasing to the husband! Wouzd this be 
an evil or a good? Those persons who, out of a mean opinion of 
women, think they cannot be too submissive, find polygyny admir- 
able. Those who think that the ascendancy of the sex is favour- 
able to refinement of manners, that it augments all the pleasures 
of society, that the mild and persuasive authority of women is 
salutary in the family, must esteem polygyny a great evil. 

It is not necessary seriously to discuss either polyandry, or 
complex polygamy. Too much has been said even on polygyny, 
were it not necessary to point out the true basis upon which 
manners rest. 


Section VII. 
With what Formalities. 


The formalities of the marriage contract ought to have two 
objects in view :—Ist. To establish the fact of the free consent 
of the parties, and of the lawfulness of their union. 2nd. To 
make known the marriage, and to secure proofs of its celebra- 
tion. It is proper, besides, to explain to the contracting parties 
the legal rights which they respectively acquire, and the legal 


obligations they assume. 

Most nations have made this act very solemn; and, without 
doubt, ceremonies which strike the imagination serve to impress 
upon the mind the force and dignity of the contract. 

In Scotland, the law far too accommodating, exacts no for- 
mality whatever. A mutual declaration of marriage, in the pre- 
sence of a witness, is enough to render the contract valid; and 
therefore it is that English minors, impatient of restraint, 
hasten to relieve themselves by an off-hand marriage at a village 
on the Scotch frontier, called Gretna Green. 

In establishing the forms of marriage there are two dangers to 
be avoided :—Ist. That of rendering them so embarrassing as 
to prevent marriage, when there is wanting neither freedom of 
consent nor capacity to contract. 2nd. That of giving to the 
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persons who are required to be present at the formalities 
power of abusing that right, and of employing it to some bad 
end. 

In many countries one must watch a long time in the vestibuld 
of the temple before arriving at the altar. Under the name oj 
an afiance the chains of marriage are worn without its enjoy! 
ments. For what serves this preliminary, except to multip 
embarrassment, and to spread snares? The code Frederic ig 
loaded, in this respect, with useless restraints. The English law; 
on the other hand, is remarkable for its simplicity and clearne 
By the English law the parties know what they are about; th 
are married, or they are not married; there is no intermediat 
condition. 
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PART FIRST 


OF OFFENCES 


INTRODUCTION. 


e object of this first part is to describe offences, to classify 
, and to point out the circumstances by which they are 
vated or extenuated. It is a treatise upon diseases, which 

necessity precedes the inquiry as to cures. 

The common nomenclature of offences is not only incomplete, 

is deceptive. Unless we begin by reforming it, we never shall 
able to dispel the obscurity in which the science of penal legis- 
ion is involved. 


CHAPTER I. 


Classification of Offences. 
wat is meant by an offence? The sense of this word varies 


rding to the subject under discussion. If the question relates 

a system of laws already established, offences are whatever the 
islator has prohibited, whether for good or for bad reasons. If 
question relates to a theoretical research for the discovery of 
the best possible laws, according to the principle of utility, we 
ive the name of offence to every act which we think ought to 
prohibited by reason of some evil which it produces or tends 
produce. Such is the only sense of this word throughout this 
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The most general classification of offences may be derived fro 
the classes of persons who suffer by them. They may be divid 
into the four following kinds :— 

Ist. Private Offences.—Those which are injurious to such 
such assignable individuals,* other than the delinquent himeelf. 

2nd. Reflective Offences, or Offences against One's Self. —Those 
by which the delinquent injures nobody but himself; or, if he 
injures others, it is only in consequence of the injury done te 
himself. 

3rd. Semi-public Offences.—Those which affect a portion F 
the community, a district, a particular corporation, a religious 
sect, a commercial company, or any association of individuals 
united by some common interest, but forming a circle inferior i in 
extent to that of the community. 

It is never a present evil nor a past evil that constituted a 
semi-public offence. If the evil were present or past, the 
individuals who suffer, or who have suffered, would be assignab B. 
It would then be an offence of the first class, a private offence. 
In semi-public offences the point is a future evil,—a danger 
which threatens, but which as yet attacks no particular indi 
vidual. 5 

4th. Public Offences:—Those which produce some commés 
danger to all the members of the state, or to an indefinite num- 
ber of non-assignable individuals, although it does not appeal 
that any one in particular is more likely to suffer than any 
other. 


* An assignable individual is such or such an individual in particular, 
to the exclusion of every other ; as Peter, Paul, or William. 

+ The fewer individuals there are in a district or a corporation, the 
more probable it is that the parties injured will be assignable ; so that it 
is sometimes difficult to determine whether a given offence is private or 
semi-public. The more considerable the district or corporation is, the 
nearer do the offences which affect them approach to public offences. 
These three classes are consequently liable to be confounded more or less 
with each other. But this inconvenience is inevitable in all the ideal 
fivisions which we are obliged to establish for the sake of order and 


perspicuity. 
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CHAPTER II. 
Sub-division of Offences. 


Sus-viviston or Private Orrences.—Since the happiness of an 

individual flows from four sources, the offences which may attack 

it can be arranged under four divisions :— 

Ist. Offences against the person. 

2nd. Offences against property. 

3rd. Offences against reputation. 

| 4th. Offences against the condition; that is, against 

domestic or civil relations, such as the relation of father and 

hild, husband and wife, master and servant, citizen and magis- 

rate, &c. 

Offences which are injurious in more respects than one 

may be designated by compound terms; as offences against 

the person and property, offences against the person and repu- 

ition, &c. 

_ Sus-prvision or Reriective Orrences.—Offences against one’s 

elf are, properly speaking, vices and imprudences. It is useful 

0 classify them, not in order to subject them to legislative seve- 

‘tity, but rather to remind the legislator, by a single word, that 

uch or such an action is beyond his sphere. 

The sub-division of these offences is exactly the same as that 

of offences of the first class; we are vulnerable by our own hand 

h as many points as by the hand of another. We can injure 

durselyes in our person, our property, our reputation, our civil 

nd domestic condition. 

Sus-prvision or Semi-pustic Orrences.—The greater part of 

ese offences consist in the violation of those laws of which the 

| 2bject is to protect the inhabitants of a district against the dif- 

ferent physical calamities to which they may be exposed. Such 
re laws for preventing the spread of contagivus diseases, for pre- 
ing dykes and causeways, for restraining the ravages of 

animals, for guarding against famine. The offences 

R 
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which tend to produce calamities of this sort form the first kind 
of semi-public offences. | 

Those semi-public offences which may be consummated wi 
out the intervention of a natural scourge, such as threats agai 
a certain class of persons, calumnies, libels which touch 
honour of some sect or company, insults to some object of reli 
gion, thefts of property belonging to societies, the destruction of » 
the crnaments of a city, these and others like them form a second 
kind of semi-public offences. The first sort are founded upon 
some calamity; the second sort arise from pure malice. 

Sus-prviston or Pustic Orrences.—Public offences may be 
arranged under nine divisions. 

Ist. Offences against External Security.—Those which tend 
expose the nation to the attacks of a foreign enemy; such as 
every act which provokes or encourages hostile invasion. 5 

2nd and 3rd. Offences against Justice and the Police.—It is a 
cult to draw the line which separates these two branches of 
ministration. Their functions have the same object—that 
maintaining the internal peace of the state. Justice regards i 
particular offences already committed; her power does not dis- 
play itself till after the discovery of some act hostile to the 
security of the citizens. Police applies itself to the prevention 
both of offences and calamities; its expedients are, not punish. 
ments, but precautions; it foresees evils, and provides agains 
wants. 

Offences against justice and police are those which have a ten 
dency to thwart or to misdirect the operations of these tw 
magistracies. 

4th. Offences against the Public Force.—Those which have ¢ 
tendency to thwart or misdirect the operations of the military 
force destined to protect the state, both against external enemiet 
and against such internal adversaries as the government cannoli 
subdue except by an armed force. 

5th. Offences against the Public Treasure.—Those which tend tt 
diminish the revenue, and to disturb or divert the employment oj 
funds destined to the service of the state. 
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6th. Offences against Population.—Those which tend to a dimi- 
ution of the numbers of the community. 
7th. Offences against National Wealth.—Those which tend to 
iminish the quantity or the value of the property belonging to 
he individual members of the community. 
| 8th. Offences against the Sovereignty. —It is the more difficult 
0 give a clear idea of these offences because there are many states 
a which it would be almost impossible to resolve the question of 
act—Where does the supreme power reside? The following is 
he simplest explication. We ordinarily give the collective name 
f government to the whole assemblage of persons charged with 
he different political functions. There is commonly in states a 
erson or a body of persons who assign and distribute to the mem- 
s of the government their several departments, their several 
anctions and prerogatives, and who have authority over them and 
ver the whole. The person or the collection of persons which 
xercise this supreme power is called the sovereign. Offences 
gainst the sovereignty are those which tend to thwart or to mis- 
irect the operations of the sovereign, thus having a direct tendency 
» thwart or misdirect the operations of the different parts of the 
vernment. 
| 9th. Offences against Religion.—Governments cannot possess 
ther an universal knowledge of what passes in secret nor an 
aevitable power which leaves the guilty no means of escape. To 
apply these imperfections of human power it has been thought 
‘ecessary to inculcate a belief in supernatural power. I speak 
enerally of all religious systems, and not of any one in particular. 
‘'o this superior power is attributed a disposition to maintain the 
uws of society, and to punish or to reward, at some future time, 
acts as may have escaped punishment or may have failed to 
rewarded among men. Religion i is represented as an allegorical 
nage charged with preserving and strengthening among 
da fear of this supreme judge. It follows that to dimi- 
or to pervert the influence of religion is to diminish or to 
ert, in the same proportion, the service which the state re- 


ives from it, whether that service is exercised in repressing 
R 2 
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erime or encouraging virtue. Whatever tends to thwart or 
misdirect the operations of this power is an offence agai 
religion. * 


CHAPTER III. 
Some other Divisions. 


Tur divisions of which we are about to speak may all be resolvet 
into the fundamental divisions already given; but they are some 
times employed for the sake of brevity, and to mark some pa 
cular circumstance in the nature of offences. 

Ist. Complex Offences, in opposition to Simple Offences.— 
offence which makes a joint attack upon the person and reputation 
or upon the reputation and property, is a complex offence. A 
public offence may include a private offence. For example, 
perjury which saves a criminal from punishment is a simple offence 
‘against justice ; a perjury which saves a criminal and at the sam 
time causes the punishment to fall upon a person who is innocen! 
includes a public and a private offence. It is a complex offence 

Qnd. Principle and Accessory Offences.—The principal offencs 
is that which produces the evil in question ; accessory offences art 
acts which have a greater or less preparatory force towards th 
production of the principal offence. In the crime of counterfeit 
ing the true principal offence is the act of issuing the false money 
for thence comes his loss who receives it. The act of fabricating 
the false money in this point of view is only an accessory offence 

3rd. Positive and Negative Offences.—Positive offence is tl 
result of an act intended to produce that end. Negative offence 
results from a neglect to act, from not doing what one is bount 
to do. | 

* The question here relates to the utility of religion in a political poin| 
of view, not to its truth. I say offences against religion, the abstrac 
entity, not offences against God, the Nxistent Being. For how can a si 
fal mortal offend an impassive Bevag, or affect his happiness? Unde 
what class could this imaginary offence be arranged? Would it be 
offence against his person, his property, his reputation, or his condition 
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| With respect to defamation, Horace has well distinguished 


—_—— Absentem qua rodit amicum, 
Qui non defendit. alio culpante.... hic niger est. 
Who blames an absent friend,— 
Another blaming, who does not defend him, 
They both are black. 

Great offences are generally of the positive kind. The gravest 

of the negative kind belong to the class of public offences. If the 
epherd allows himself to sleep, the flock will suffer. 
There are many cases of negative offence, which, in a perfect 
stem, might and ought to be placed by the side of positive 
fences. To induce a man to go with a lighted candle in 
his hand into a room which we know to be full of loose gun- 
powder, and so to cause his death, is a positive act of homicide ; 
while seeing him go of his own accord, and suffering him to do 
t, without warning him of the danger, is a negative offence to be 
anged under the same head.* 

4th. Imaginary Offences.—These are acts which produce no real 
evil, but which prejudice, mistake, or the ascetic principle, have 
sed to be regarded as offences. They vary with time and 
place. They originate and end, they rise and they decay, with 

he false opinions which serve as their foundation. Such at 

‘Rome was the offence for which vestal virgins were buried alive. 
Such are heresy and sorcery, which have caused so many 
thousand innocent victims to perish in the flames. 
To give an idea of these imaginary offences it is not necessary 
fo prepare a catalogue of them; it will be enough to indicate 
some principal groups. We say to the legislator, ‘‘ The evil 
‘attributed to such actions is imaginary ; it will be better not to 
prohibit them by law.” Such is our advice ;—to the legislator, 
however, not to the citizen. We do not say,—‘‘ because they 
‘are imaginary, it will be well to commit them in spite of public 
opinion and the laws.” 


* It is proper to observe, however, that negative offences do not in- 
| spire the eame degree of alarm, and that they are very difficult to prove, 
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Imaginary offences are, 1st. Offences against laws which in 
pose religious belief, or religious practices. 2nd. Offences whie 
consist in making innocent bargains, bargains forbidden by tl 
laws for false reasons ; usury, for example. 3rd. The offence 
an artisan or other person emigrating from his native countr 
4th. Offences which consist in the violation of prohibitive rul 
of which the effect is to fetter one class of citizens for the benef 
of another, such as a prohibition to export wool, intended { 
favour the manufacturer at the expense of the farmer. 

We shall see hereafter that so far as the public is concerne 
offences which originate in the sexual appetite, when there 
neither violence, fraud, nor interference with the rights of other 
and also offences against one’s self, may be arranged under th 
head. 


CHAPTER IV. 
Evil of the Second Order. 


Tue alarm which different offences inspire is susceptible of mar 
degrees, from disquiet up to terror. 

But does not the more or less of alarm depend on the imagin 
tion, the temperament, age, sex, position, experience? Can y 
calculate beforehand effects which vary with so many causet 
Has alarm so regular a progress that its degrees can be measure¢ 

Though that which is subject to the imagination, a faculty | 
changeable and so fantastic, cannot be reduced to rigoro 
precision, yet the general alarm produced by different offence 
follows proportions sufficiently constant, and capable of bei 
determined. Alarm is greater or less, according to the followi 
circumstances.* 

1st. The greatness of the evil of the first order. 

2nd. The intention of the delinquent. 

3rd. The position which has furnished him an opportunity 
commit the offence. 


* All these circumstances, except the first and last, have this in cot 
mon, that they render the repetition of the offence more probable. 


| 
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4th His motive. 
5th. The greater or less facility of preventing like offences. 
6th. The greater or less facility of concealing them, and of 
scaping punishment. 

7th. The character of the delinquent. To this head belong 
elapses. 
8th. The condition of the individual injured, by virtue of 
thich those ina like condition may or may not feel the impression 
f fear. 
It is in the examination of these circumstances that we shall 
snd the solution of the most interesting problems of penal juris- 


adence. 


CHAPTER V. 
Evil of the first Order. 


az evil of the first order resulting from an offence may be esti- 
mated according to the following rules :— 

1st. The evil of a complex offence will be greater than that of 
sither of the simple offences into which it can be resolved. 
A perjury, of which the effect shall be to cause the punishment 
of an innocent person, will produce more evil than a perjury 
hich procures the discharge of a guilty one. In the former 
ease there is a private offence combined with the public offence ; 
in the latter case there is only a public offence. 
Ond. The evil of a demi-public or public offence, which evil 
propagates itself, will be greater than the evil of a private offence 
of the same kind. It is a greater evil to carry a pestilence into 
a whole continent, than into some small island with few inha- 
bitants, and little frequented. It is this tendency to spread, in 
which consists the particular enormity of arson and inundation. 
f) 3rd. Theevil ofa demi-public or public offence, which, instead 
! of multiplying itself, tends constantly to subdivision, will be lesa 
| than that of a private offence of the same denomination. If the 

public treasury be robbed. the evil of the first order will be less 
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than in the case of an equal robbery committed upon an im 
vidual; for the evil which the individual has suffered can b 
made up by granting him at the public expense an indemni 
equivalent to his loss. This being done, things will be broug 
to the same state as if the theft, instead of being committed upon 
Paul or Peter, had been directed against the public treasury.* 

Offences against property are the only ones susceptible of this 
repartition ; and the evil of these offences is diminished in pro-| 
portion as it is distributed among a greater number, and as the| 
individual sufferers are richer. 

4th. The total evil of an offence is increased, if there result 
from it a consequential evil to the same individual. If in con- 
sequence of an imprisonment, or a wound, you have lost a place, | 
a marriage, a lucrative business, it is plain that these losses are a| 
net addition to the primitive evil. 

5th. The total evil of an offence is increased, if there result 
from it a derivative evil, which falls upon some other person. If 
in consequence of a wrong done to you, your wife or your chil- 
dren feel the miseries of want, this is an incontestable addition to 
the primitive evil. 4 

Besides these rules, which enable us to estimate the evil of the 
first order, we must take the aggravations into account; that is, 
the particular circumstances which augment the evil. We shall 
presently exhibit a complete table of them, founded upon the 
following principles: — 

Ist. Augmentation of evil resulting from an extaordinaal 
portion of physical pain, not of the essence of the offence. Addition 
of Physical pain. 

2nd. Augmentation of evil by a circumstance which, to the 
essential evil of the offence, adds the accessary evil of terror. 
Addition of terror. 

3rd. Augmentation of evil from some extraordinary circum- 
stances of ignominy. Addition of disgrace. 


* But though, in a case like this, the evil of the first order is less, it is 
not so with the evil of the second order—that is, the alarm. But this 
will be considered in its proper place. 


PRINCIPLES OF THE PENAL CODE. 249 


4th. Augmentation of evil from the irreparable nature of the 
mage. Irreparable damage. 
5th. Augmentation of evil arising from the extraordinary sen- 
ibility of the individual injured. Aggravation of suffering. 
These rules are absolutely necessary. We must be able to cal- 
vulate the evil of the first order, because in proportion to its 
arent or real value, alarm will be greater or less. The evil of 
the second order is only a reflection of the evil of the first order. 
Other circumstances, however, modify the alarm. 


CHAPTER VI. 
Of Intention. 


Wneruer a man commits an offence knowingly and willingly 
or unwillingly and undesignedly, the immediate evil is exactly 
the same. But the alarm which results is very different. We 
regard him who has done an evil with knowledge and design, asa 
bad and dangerous man. He who has done an evil without 
igning and without knowing it, is looked upon as a man to be 
only by reason of his inadvertence or his ignorance. 

The security felt by the public, notwithstanding the commis- 
sion of an offence, when the act was unintentional, is not sur- 
ing. Observe the circumstances of the act. The delinquent 
no design to put himself in opposition to the law. He has 
either committed the offence because he lacked a motive to 
abstain from it, or it resulted from an unfortunate concourse of 
circumstances; it is an isolated and fortuitous fact, which has 
no tendency to produce a repetition of itself. But an offence in- 
tentionally committed is a permanent cause of evil. We see in 
what the delinquent has done what he wishes to do, and what 
he is able to do again. His past conduct is a prognostic of his 
| fature conduct. Beside the idea of a villain saddens and frightens 
‘/us. It recalls to our minds that dangerous and mischievous class 
which surrounds us with secret snares, and carries on its conspi- 
racies in silence. 
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The people, guided by a just instinct, almost always say o 
an unintentional offender that he is more deserving of pity th 
of blame. In fact, a man of no more than ordinary sensibility 
cannot but experience the most lively regrets at evils of which 
he is the innocent cause. He needs consolation rather than 
punishment. He is even less to be feared than any other man; 
his regrets for the past furnish a particular security for the 
future. 

Beside, an offence committed without intention holds out the 
hope of indemnity. When a delinquent expects to encounter 
punishment, he takes precautions to cover himself against the 
law; an innocent man acts openly, and will not think of refusing 
a legal reparation, 

Such is the general principle. Its application is a matter of 
considerable difficulty. To become well acquainted with all the 
characteristics of intention, it is necessary to examine all the 
different possible states of mind at the moment of action, as 
respects design and knowledge ; and how numerous are the pos- 
sible modifications of the understanding and the will! 

An archer shoots an arrow on which is written, ‘‘ For Philip’s 
left eye;” the arrow strikes Philip’s left eye. Here is an inten- 
tion corresponding exactly to the fact. 

A jealous husband surprises his rival, and to perpetuate his 
vengeance, mutilates him. The operation produces death. In 
this case the intention to kill was not full and absolute. 

A hunter sees a deer and a man close together. He really 
thinks that he cannot shoot at the deer without danger to the 
man. However, he shoots; and the man is killed. In such a 
case the killing was voluntary, but the intention to kill was only 
indirect. 

As to the relation of the understanding to the different cireum- 
stances of an action, it may be in three states: knowledge, igno- 
rance, misinformation. You may know that a beverage is a 
poison; you may know nothing about it; you may think it 
can do only a trifling injury, or that it is, im certain cases, a 
remedy. 
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Such are the preliminaries for settling the question of inten- 


tion. I shall not attempt at present to enter further into this 


NE 


difficult subject. 


CHAPTER VII. 
Position of the Delinquent ; its Effect upon Alarm. 


Tere are offences which anybody may commit; there are others 
dependent upon a particular position which furnishes the delin- 
quent an occasion for the offence. 

This latter circumstance tends, in general, to diminish the 
alarm by contracting its sphere. 

A larceny produces a general alarm, An act of peculation 
committed by a guardian upon his ward produces hardly any. 

Whatever might be the alarm caused by the extortions of an 
officer of the police, a contribution levied by robbers upon the 
highway produces terror infinitely greater. Why? Because 
everybody sees that an extortioner in place, however rapacious, 
still has some restraints and some limits. He must have occa- 
sions and pretexts to abuse his power; while robbers on the 
highway threaten all the world, at all times, and are not at all 
controlled by public opinion. 

This circumstance has the same sort of influence upon other 
kinds of offences, such as seduction and adultery. You cannot 
seduce the first woman you meet, as you might rob her. Such 
an enterprise requires an intimate acquaintance, a certain cor- 
respondency of rank and fortune—in one word, the advantage of 
a particular position. 

Of two homicides, one committed to secure an inheritance, the 
other as a means of robbery; the first evinces a more atrocious 
character, but the second excites the greater alarm. The man 
who feels confident of the good disposition of his heirs experiences 
no sensible terror at the first event; but what security can he 
have against robbers? The villain who commits a murder to 


make sure of an inheritance is not likely to change into a high- 


Per « 
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way assassin. He will hazard a danger for the sake of an estate 
which he would not risk for a few crowns. 

This same observation may be extended to all offences which 5 
imply a breach of trust, an abuse of confidence, or a misuse 
of power, whether public or private. They cause less alarm in — 
proportion as the situation of the delinquent is more peculiar, the - 
number of persons in similar situations smaller, and the sphere of — 
the offence more limited. ; 

However, there is one important exception. If the delinquent 
is clothed with great powers; if he envelopes in his sphere of 
action a great number of persons; his situation, though peculiar, 
increases the circuit of alarm instead of diminishing it. Let a 
judge undertake to rob, to kill, to tyrannize; let a military officer” 
make it his business to plunder, to vex, to shed blood; the alarm 
they will excite, being proportioned to the extent of their power 
may surpass that of the most atrocious robberies. 

In these elevated positions, alarm may be created even without 
offence. A simple mistake without bad intention may cause the 
most lively terror. Is an innocent man condemned to death by 
an honest but ignorant judge? The moment this mistake is 
known the public confidence is wounded, the shock is everywhere f 
felt, and inquietude reaches the highest point. 

Fortunately, this kind of alarm may be arrested at once, by 
the displacement of incompetent officer. ‘ 


CHAPTER VIII. 
The Influence of Motives upon the greatness of Alarm. 


Ir the offence in question proceeds from a particular motive, rare, — 
and belonging to a class of motives small in number, the alarm 
will have little extent. If it proceeds from a motive common, 
frequent, and powerful, the alarm will have a greater extent, 
because a greater number of persons will feel themselves to be in © 
danger. 
Compare the results of an assassination committed by a robber, : 


aw 
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with those of an assassination committed for revenge. In the 
first case, the danger is regarded as almost universal ; the second 
is a crime which terrifies those only who have enemies, and enemies 

whose hatred has reached an uncommon pitch of atrocity. An 
offence which grows out of a party quarrel causes a greater alarm 
than the same offence when produced by private hostility. 

Towards the middle of the 18th century, there existed in Den- 
mark and a part of Germany, a religious sect whose principles 
were more frightful than the blackest passions. According to 
these fanatics, not good actions, but repentance, was the surest 
means of gaining heaven; and the efficacy of repentance would 
be the greater the more it absorbed all the faculties. Now, the 
more atrocious was the crime, the greater certainty there was of 
| giving to remorse an expiatory force sufficiently energetic. Upon 
' the strength of this logic, a madman sought to merit salvation 
and a hanging, by the murder of an infant child. If this sect 
had been able to maintain itself, the human race would have come 
to an end.* 

Motives are commonly spoken of as good or bad. This is an 
error. Every motive, in the final analysis, is the perspective of 
a pleasure to be procured, or of a pain to be avoided. Now the 
‘game motive, which in certain cases leads to the performance of 
an action esteemed good, or indifferent, may lead in other cases 
to an action reputed to be bad. A beggar steals a loaf; another 
person buys one; a third works, that he may get the means to 
‘buy. The motive which actuates all three, is one and the same, 
to wit, the physical pain of hunger. A pious man founds a hos- 
pital for the poor, another goes on a pilgrimage to Mecca, a third 
assassinates a prince whom he thinks to be a heretic; their motive 
may be exactly the same,—the desire of conciliating the Divine 
favour, according to the different opinions which they have formed 


| Ihave somewhere read that the great Frederic, when the first in- 

stance of this fanaticism made its appearance in Prussia, ordered the 
‘assassin to be shut up ina madhouse. He thought putting him to death 
would be rather a reward than a punishment. This was enough to put 
a stop to the crime. 
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of it. A geometrician lives in an austere retreat, and gives himself” 
up to the profoundest labours; a man of the world ruins himself 
and a multitude of creditors by excessive expenditures; a prince 
undertakes a conquest, and sacrifices myriads of men to his pro-— 
jects; an intrepid warrior rouses the courage of a beaten people, - 
and triumphs over an usurper ;—all these men may be animated 
by a motive exactly the same, the love of reputation. 

In this way, we might examine all motives, and we should 
perceive that each of them may give birth to actions the most 
laudable, or the most criminal. Motives then ought not to be 
regarded as exclusively good or bad. 

However, in considering the whole catalogue of motives, that 
is, the whole catalogue of pleasures and pains, we may classify 
them according to the tendency which they seem to have to unite 
or to disunite the interests of the individual and of the community. 
Upon this plan, motives may be distinguished into four classes,— 
the purely social motive, benevolence ; semi-social motives, the love - 
of reputation, the desire of friendship, religion ; anti-social motiwes, 
antipathy in allits branches ; personal motives, pleasures of sense, 
love of power, pecuniary interest, the desire of self-preservation. 

The personal motives are the most eminently useful, the only 
ones whose action can never be suspended, because nature has 
intrusted to them the preservation of individuals. They are the 
great wheels of society ; but their movements must be regulated, 
moderated, and maintained in a right direction, by motives drawn 
from the two first classes. 

It must not be forgotten that even the anti-social motives— 
necessary, to a certain degree, for the defence of the individual 
—may, and often do, produce useful actions, actions absolutely 
necessary to the existence of society ; for example, the denounce- 
ment and prosecution of criminals. 

Another classification of motives may be made, by considering 
their more common tendency to produce good or bad effects. The 
social and demi-social motives may be called tutelary motives ; the 
anti-social and personal may be denominated seductive motives 
These denominations must not be taken in a rigorous sense, but 
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y are not without justice and truth; for whenever there is @ 
ict of motives acting in opposite directions, it is found that 
social and demi-social motives generally operate in conformity 
utility, while the anti-social and personal motives are those 
hich tend the other way. 

Without entering into a deeper investigation of motives, let us 
p at that point in which the legislator is interested. To judge 
action it is necessary to look first to its effects abstracted from 
everything else. The effects being well ascertained, we may in 
certain cases ascend to the motive, in order to discover its influ- 
ence on the greatness of the alarm, but without giving any atten- 
tion to the good or bad quality which its common name implies.* 
For the most approved motive cannot transform a pernicious action 
into an action useful or indifferent; nor can a motive the most 
lreprobated transform a useful action into a bad one. All 
that the motive can do is to raise or lower the moral quality of 
the action. A good action prompted by a tute/ary motive becomes 
better; a bad action founded on a seductive motive is so much the 
worse. Let us apply this theory to practice. A motive belong- 
ing to the seductive class is no offence in itself, but it may forma 
means of aggravation. A motive of the tutelary class will not 
have tlie effect to justify or to excuse, but it may serve to diminish 


* What I mean by the common names of motives are those names which 
carry with them an idea of approbation or disapprobation. A neuter 
name is that which expresses the motive without any association of 
blame or praise ; fur example, pecuniary interest, love of power, desire of 
friendship or favour, whether of God or man, curiosity, love of reputation, 
| pain from the infliction of an injury, desire of self-preservation. But these 
motives have common names, as avarice, cupidity, ambition, vanity, 
vengeance, animosity, &c. When a motive bears a name of reprobation, 
it seems contradictory to maintain that any good can result from it; if 
it bears a name of favour it seems equally contradictory to suppose it can 
result in evil. Almost all moral disputations rest upon this foundation 
|| of ambiguity. To cut them up by the roots, it is only necessary to give 
neuter names to motives. We can then go on with the examination of 
their effects, without being disconcerted by the common association of 
ideas. 


la 
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the necessity of a punishment; in other words, it forms a gro 
of extenuation. 

Let us recollect that there is no room for considering the motive 
except when it is manifest and palpable. It would often be very 
difficult to discover the true or dominant motive, when the action 
might be equally produced by different motives, or where motives 
of several sorts might have co-operated in its production. In the 
interpretation of these doubtful cases it is necessary to distrust 
the malignity of the human heart, and that general disposition te 
exhibit a brilliant sagacity at the expense of good nature. We 
involuntarily deceive even ourselves as to what puts us into action. 
In relation even to our own motives we are wilfully blind, and 
are always ready to break into a passion against the oculist whe 
desires to remove the cataract of ignorance and prejudice. 


CHAPTER IX. 


\ 
Facility or Difficulty of Preventing Offences. Their Influence on 
Alarm. 

Tuer mind sets itself at once to examine the means of attack anc 
the means of defence, and according as the offence is judged more 
or less easy to be consummated, our inquietude is greater or less 
This is one of the reasons which raises the evil of an act of robbery 
so far above that of a theft. Force can effect many things which 
would be beyond the reach of stratagem. Robbery directed 
against a dwelling-house is more alarming than robbery on the 
highway ; that done by night is more terrifying than that donei 
the day-time ; that which is combined with arson than that whiel 
is limited to ordinary means. 
On the other hand, the greater facility we see in repelling az 
offence, the less alarming it appears to us. The alarm cannot be 
very great when the offence cannot be perpetrated except with the 
consent of him who suffers by it. It is easy to apply this prin- 
ciple to cases of fraudulent acquisition, seduction, duels, and te 
offences against one’s self, particularly suicide. 
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The rigour of laws against domestic theft has doubtless ori- 
inated in the difficulty of guarding against it. But the aggra- 
vation which results from that circumstance is not equal to the 

of another circumstance which tends to diminish the alarm, 
wit, the peculiarity of position necessary to furnish occasion 
the theft. The domestic thief once known is no longer dan- 
us. He needs my consent to plunder me; I must introduce 
im into my house and give him my confidence. When it is so 
to guard against him, he can inspire only a very feeble 

* 


—_——. ———_ 


CHAPTER X. 


Effect produced upon Alarm by greater or less Facilities for 
Secrecy. 


alarm is greater when by the nature or the circumstances of 

the offence it is more difficult to discover it or to find out its 

jauthor. If the delinquent remains unknown, his success is an 

‘encouragement to him and to others ; there seems no limit to the 

impunity of similar offences, and the injured party loses the hope 
indemnity. 

There are offences which admit particular precautions adapted 

secrecy, such as a disguise, the choice of the night as the time 
of action, and anonymous, threatening, extorsive letters. 

There are also distinct offences which are committed to render 
| the discovery of other offences more difficult. Persons are impri- 
|\soned, abducted, or murdered for the sake of suppressing their 
| testimony. 

In cases where by the nature of the offence the author must be 
known, the alarm is considerably diminished. Thus a personal] 
injury, resulting from some momentary transport of passion, 
excited by the presence of an enemy, inspires less alarm than 4 


* The principal reason against severity of punishment in this case is, 
that it gives masters a repugnance to prosecute, and of course favours 


impunity. 


a 
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theft which affects concealment, although the evil of the first 
order may be greater in the former case than in the latter. 


CHAPTER XI. 
Effect of the Delinquent’s Character upon Alarm. 


THE character of the delinquent will be presumed from the 
nature of the offence, especially from the magnitude of the evil 
of the first order, which is the most apparent part of it. Other 
presumptions will be furnished by circumstances and details 
attending the perpetration of the offence. 

The character of a man will appear more or less dangerous, 
according as the tutelary motives appear to have more or less 
empire over him, as compared with the seductive motives. 

There are two reasons why character ought to exert an influ- 
ence upon the choice and the quantity of the punishment; first, 
because it augments or diminishes the alarm ; secondly, because 
it furnishes an index of sensibility. There is no need of em- 
ploying such strong means to restrain a character, weak, but 
good at bottom, as would be necessary in case of an opposite 
temperament. 

The grounds of aggravation which may be derived from this 
source are as follows :— 

1st. The less an injured party is capable of defending himself, 
the stronger ought to be the natural sentiment of compassion. 
The law of honour, coming to the support of this instinct of pity, 
makes it an imperious duty to be tender with the feeble, and to 
spare those who cannot resist. The first index of a dangerous 
character is oppression of the weak. 

2nd. If weakness alone ought to excite compassion, the sight 
of suffering ought to act in that direction with a yet stronger 
force. A refusal to succour misfortune forms of itself a presump- 
tion little favourable to character. But what shall we think of 
him who selects the moment of distress to add new anxieties to 
an afflicted spirit, to render a disgrace more bitter by a new 
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affront, or to complete the plunder of suffering poverty? The 
second index of a dangerous character is aggravation of distress. 
8rd. It is an essential branch of moral police, that those whe 
have been able to form superior habits of reflection, those in 
whom greater wisdom and experience can be presumed, should 
obtain the regard and the respect of those who have not been 
able, in the same degree, to acquire habits of reflection, and the 


advantages of education. This kind of superiority is commonly 


met with among the most distinguished citizens, in comparison 
with the less elevated, among the old men and the more aged of 
the same rank, and in certain professions consecrated to public 
instruction. There have been formed among the mass of the 
people sentiments of deference and of respect, relative to these 
distinctions: and this respect, which is of the greatest use in 
repressing without effort the seductive passions, is one of the 
most solid foundations of morals and of laws. The third index 
of a dangerous character is disrespect towards superiors. 

4th. When the motives which have led to crime are compara- 
tively light and trifling, it is evident that the sentiments of 
honour and benevolence have very little force. If that man is 
esteemed dangerous who is pushed by an imperious desire of 
vengeance to transgress the laws of humanity, what shall be 
thought of him who gives himself up to acts of cruelty out of a 
mere motive of curiosity, imitation, or amusement? The fourth 
index of a dangerous character is gratuitous cruelty. 

5th. Time is particularly favourable to the development of 
the tutelary motives. At the first assault of a passion, as at the 
first blast of a storm, the sentiments of virtue may bend for a 
moment; but if the heart is not perverted, reflection presently 
restores their former force, and leads them back in triumph. If 

a considerable space of time has elapsed between the project of a 
crime and its accomplishment, it is an unequivocal proof of a 
ripe and settled wickedness. The fifth index of a dangerous 

character is premeditation. 

6th. The number of accomplices is another mark of depravity. 
This concert supposes reflection, and a sustained and continuous 
s 2 
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plan. Besides, the union of several against one is the doubl 
mark of cruelty and of cowardice. The sixth index of a dan- 
gerous character is conspiracy. | 

To these grounds of aggravation may be added two others lesa 
easy to classify—falsehood, and breach of trust. 

Falsehood impresses a deep and degrading blot upon the 
character, which even brilliant qualities cannot efface. In this 
respect public opinion is just. Truth is one of the first wants of 
ran ; it is one of the elements of our existence ; it is as necessary 
to us as the light of day. Every instant of our lives we are| 
obliged to form judgments and to regulate our conduct according 
to facts, and it is only a small number of these facts which we 
can ascertain from our own observation. There results an abso- 
lute necessity of trusting to the reports of others. If there is in| 
these reports a mixture of falsehood, so far our judgments are 
erroneous, our motives wrong, our expectations misplaced. We 
live in restless distrust, and we do not know upon what to put 
dependence. In one word, falsehood includes the principle 
every evil, because in its progress it brings on at last the disso- 
lution of human society. 

The importance of truth is so great, that the least violation of im 
laws, even in frivolous matters, is always attended with a certain 
degree of danger. The slightest deviation from it is an attack 
upon the respect we owe to it. It is a first transgression which 
facilitates a second, and familiarizes the odious idea of false- 
hood. If the evil of falsehood is so great in things which are 
themselves of no consequence, what must it be upon those more 
important occasions, when it serves in itself as the instrument 
of crime ? 

Falsehood is a circumstance sometimes essential to the nature 
of an offence, and sometimes simply accessory. It is necessarily 
involved in perjury, and in fraudulent acquisition under all ita 
modifications. In other offences it is collateral and accidental, 
It is only in relation to these latter offences that it can furnish a 
separate ground of aggravation. 

Breach of trust has reference to a particular position, to 


— 
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‘an intrusted power which imposes upon the delinquent some 
‘strict obligation which he has violated. It may be considered 
‘sometimes as the principal offence and sometimes as an accessory 
offence. It is not necessary to enter here into details. 

_ There is one general remark which may be made upon all these 
‘grounds of aggravation. Though they all furnish indications 
unfavourable to the character of the delinquent, that is no reason 
for a proportionate augmentation of punishment. It will be 
sufficient to modify it in a certain way analogous to the attending 
‘aggravation, and so as to excite in the minds of the citizens a 
salutary antipathy against the aggravating circumstance. But 
this will become more clear when we treat of the means of ren- 
dering punishments characteristic.* 

Let us now pass to the ertenuations, which may be derived 
from the same source of character, and which should have an 
effect to diminish punishment. I give this name to circumstances 
which furnish a favourable indication with respect to the cha- 


* We may here propose a question interesting to the moralist and the 
i .—If an individual indulges in actions which the public opinion 
condemns, but which, according to the principles of utility, it ought not 
to condemn, can we deduce from this circumstance an indication un- 
| favourable to his character ? 
I answer, that a virtuous man, though he submits in general to the 
| tribunal of public opinion, may still vindicate his independence in par- 
ticular cases, in which he thinks the judgment of that tribunal contrary 
to reason and his own happiness ; or where it demands a sacrifice painful 
to him, and of no realusetoanybody. Takea Jew at Lisbon for example ; 
he dissembles, he violates the laws, he braves an opinion which has all the 
force of popular sanction in its favour, and is he therefore the worst of 
men? Shall hebethought capable of all crimes? Would he calumniate, 
‘rob,and commit perjury if he had a hope of doing it with impunity? No: 
a Jew in Portugal is no more given to these offences than elsewhere.— 
Let a monk permit himself secretly to violate some of the absurd and 
painful observances of his convent, does it follow that he is a false and 
|| dangerous man, ready to violate his word upon a point where probity is 
“Gnvolved? This conclusion would be quite unfounded. Simple good 
sense, enlightened by self-interest, is often able to explode a general 
error, without leading on that account to a contempt of essential laws. 


———— | 
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racter of the delinquent, and which tend in consequence to lessen | 
the alarm. They may be reduced to nine :— is 


ist. Absence of bad intention. f, 
2nd. Self-preservation. 

8rd. Provocation. 

4th. Preservation of some near friend. 

5th. Transgression of the limit of self-defence. 

6th. Submission to menaces. 

7th. Submission to authority. 

8th. Drunkenness. 

9th. Childhood. 


It is a point common to these circumstances, except the two — 
last, that the offence does not originate in the will of the delin- — 
quent. The primary cause is the act of another, the will of 
another, or some physical accident. Aside from that event, the 
offender would not have dreamed of the offence; he would have 
remained entirely innocent; and, even though he should not be ~ 
punished, his future conduct would still be as good as if he had 
not committed the offence. 

Each of the circumstances above enumerated demands details 
and explanations; but I shall confine myself here to the observa- 
tion that the judge must be allowed a great latitude in appre- 
ciating the validity and extent of these different grounds of 
extenuation. 

Does the question relate to a provocation? A provocation, to 
deserve indulgence, must be recent; it must have been received 
in the course of the same quarrel. But what constitutes the 
same quarrel ? Whatought to be looked upon asa recent injury ? 
It is necessary to trace lines of demarcation. Let not the sun go 
down upon your wrath, is the precept of Scripture. Sleep ought 
to calm the transport of the passions, the fever of the senses, and 
prepare the mind for the influence of the tutelary motives. In 
the case of homicide, this natural period might serve to dis- 

_ Unguish what is premeditated and what is the effect of sudden 
passion. 
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: In the case of drunkenness it is necessary to examine if the 
| intention to commit the offence did not exist beforehand, if the 
drunkenness were not feigned, and if it were not designed to 
create energy for the perpetration. Repetition ought, perhaps, 
to annihilate this excuse. He who knows by experience that 
wine renders him dangerous, does not merit indulgence for the 
excesses into which it may lead him. 

The English law does not admit any plea of extenuation in 

the case of drunkenness. That would be, it is said, to excuse 

one offence by another. This reasoning seems to be hardhearted 
and superficial ; it springs from the ascetic principle,—that austere 
| and hypocritical doctrine which those of a certain profession think 
| themselves obliged to maintain, but which is scouted by all the 
rest of the world. 

As to childhood, we donot here speak of that tender age which 
is not responsible for its actions, and at which punishments would 
produce no effect. Infancy of that sort is not an extenuation ; 
for in fact there is no offence. Such a child is nota moral agent. 
What good would be done by punishing judicially, for the crime 


of arson, an infant four years old? 

Within what limits ought this ground of extenuation to be 
restricted? A limit sufficiently reasonable seems to be the epoch 
at which enough of mental maturity is presumed to release a 
person from pupilage, and to render him master of himself. 
Before that period he is not thought to have sufficient understand- 
ing to be intrusted with the management of hisownaffairs Why 
should the law despair before it allows him to hope? 

It is not intended that the ordinary punishment ought neces- 
sarily to be diminished in the case of every offence committed 
before the age of majority. That diminution ought to depend 
upon all the circumstances of the case. What is intended is, 
that after that epoch is passed, punishment shall no longer be 
liable to diminution under the plea of childhood. 

Infamous punishments are those which ought principally to be 
remitted under this plea. He who has no hope of recovering his 
reputation will hardly recover his virtue. 
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When I speak of the age of majority, I do not mean the Romag 
majority, fixed at twenty-five years; because it is an injustice 
and a folly to retard so long the liberty of men, and to retain 
them in the leading-strings of infancy after the full development) 
of their faculties. It is the English rule of twenty-one years, 
which I have in view. We have seen Great Britain governed 
for years by a minister who managed, with great reputation, the 
infinitely complicated system of its finances, long before the age 
at which, in the rest of Europe, he would not have been capable 
of selling an acre of land. 


CHAPTER XII. 
Cases in which there is no Alarm. 


(HERE is no alarm whatever in those cases in which the only 
persons exposed to danger are incapable of fear. 

This circumstance explains the insensibility of many nations 
on the subject of infanticide, that is, homicide committed on the 
person of a new-born infant, with the consent of the parents. I 
say with their consent, for ctherwise the alarm would be almost 
the same as if the sufferer were an adult. As the susceptibility 
to fear is less on the part of infants, the more readily is paternal 
tenderness alarmed on their account. 

I do not justify these nations. It is a striking additional 
mark of their barbarity that they have given to the father the 
right of destroying the infant without the consent of the mother, 
who, after all the dangers of maternity, is deprived of her reward, 
and reduced by this unworthy servitude to the same state with 
the inferior animals whose fecundity is a burden to us. 

Infanticide, such as I have described it, ought not to be 
punished as a principal offence, since it produces no evil either 
of the first or of the second order. But it ought to be punished as 
an introduction to crimes, and as furnishing a proof against the 
character of those who commit it. 

It is not possible to fortify too strongly the sentiments of re- 
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‘spect for humanity, or to inspire too much repugnance against 
everything that conduces to cruel habits. This offence ought 
then, to be punished by branding it with disgrace. It is com- 
‘monly the fear of shame which is its cause ; it needs a greater 
shame to repress it. But at the same time the occasions for 
punishing it ought to be made very rare, by requiring for a con- 
‘vietion of it proofs difficult to be collected. 
- The laws against this offence, under pretence of humanity, are 
a most manifest violation of it. Compare the offence with the 
‘punishment. The offence is what is improperly called the death 
of an infant, who has ceased to be, before knowing what exist- 
ence is,—a result of a nature not to give the slightest inquietude 
to the most timid imagination; and which can cause no regrets 
but to the very person who, through a sentiment of shame and 
pity, has refused to prolong a life begun under the auspices of 
misery. And what is the punishment ?—the barbarous infliction 
of an ignominious death upon an unhappy mother, whose very 
offence proves her excessive sensibility; upon a woman guided 
by despair, who, in hardening her heart against the softest in- 
‘stinct of nature, has harmed no one but herself! She is devoted 
to infamy because she has dreaded shame too much, and the souls 
of her surviving friends are poisoned with grief and disgrace ! 
And if the legislator was himself the first cause of the evil, if he 
may justly be considered as the real murderer of these innocents, 
how still more odious does his rigour appear! It is he alone who, 
by severity against a weakness well entitled to indulgence, has 
excited that combat of tenderness and shame, which tears the 
| mother’s heart, and makes her the destroyer of her child. 
| 


H 
| CHAPTER XIII. 
Cases in which there is greater Danger than Alarm. 


| Tuoven there is a general correspondency between danger and 
alarm, there are cases in which the proportion is not exact; the 
danger may be much greater than the alarm, 


| 
| 
) 
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This is the case with all mixed offences which include a private 
evil, and at the same time a danger, whence results their character 
of public offences. 

It might happen that a prince was robbed by faithless agents, 
and the public oppressed by subaltern vexations. The accom- 
plices in these disorders, forming a powerful phalanx, might per- 
mit nothing but‘mercenary praises to reach the throne, and truth 
might be esteemed the greatest of crimes. Timidity, under the 
mask of prudence, would soon become the leading trait in the 
national character. If, during this universal abjection, a virtuous 
citizen, daring to denounce the guilty, should become the victim 
of his zeal, his destruction would excite little alarm; his magna- 
nimity would appear only an act of madness; and the citizens, 
promising themselves not to imitate his example, would be un- 
moved by a misfortune in their power to shun. But alarm thus 
subsiding gives place to a greater evil :—the danger of impunity 
to all public crimes; the cessation of all voluntary services to 
justice; a profound indifference for everything not personal to 
one’s self. 

It is said that in some of the Italian states, those who have 
given testimony against robbers or brigands, exposed to the 
vengeance of their accomplices, are obliged to seek in flight a 
security which the law does not afford. It is more dangerous to 
lend aid to justice than to take arms against it; a witness runs 
more risks than an assassin. The alarm which results from this 
state of things is not great, because all can avoid exposure to the 
evil; but in proportion as alarm diminishes, danger is augmented. 


CHAPTER XIV. 
Grounds of Justification. 
I proceEep to speak of some circumstances which, in connection 
with an offence, operate to take away its injurious quality. We 
may give to these circumstances the common name of means of 
justification, or, for shortness, justifications. 
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- General justifications, which apply to nearly all offences, may 
be reduced to the following heads :-— 
| 1st. Consent. 
2nd. Repulsion of a greater evil. 
8rd. Medical practice. 
4th. Self-defence. 
5th. Political power. 
6th. Domestic power. 
How do these circumstances furnish justifications? We shall 
see that sometimes they import proof of the absence of evil; and 
sometimes they evince that the evil has been compensated—that 
is, that a good more than equivalent has resulted from it. The 
question here relates to the evil of the first order; for in all these 
cases there is no evil of the second order. I confine myself to 
some general observations. 
1st. Consent. Meaning the consent of the person who suffers 
the evil, if there is an evil. What more natural than to presume 
‘that there is in fact no evil, or that it is perfectly compensated, 
where there is such a consent? We therefore admit the general 
rule of the lawyers, that he who consents suffers no injury. This 
rule is founded upon two very simple propositions: one, that 
every person is the best judge of his own interest; the other, 
| that no man will consent to what he thinks hurtful to himself. 
This rule admits many exceptions of which the reason is pal- 
pable ;—such as coercion, fraud, concealment, a consent out of 
date or revoked, madness, drunkenness, childhood. 
| Qnd. Repulsion of a greater Evil.—This is the case in which 
| evil is done to prevent a greater evil, It is to this ground of 
| justification that we must refer the extreme measures which may 
| become necessary on occasions of contagious diseases, sieges, 
famines, tempests, shipwrecks. 
) But the more serious a remedy of this nature is, the more 
a ought its necessity to be. The welfare of the state has 
served as a pretext for all crimes. To give validity to this means 
of justification, three essential points must be established—the 
certainty of the evil to be avoided; the absolute inapplicability of 
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any means less costly; the certain efficacy of the means 
ployed. 

It is hence that the justification of tyrannicide must be derived, 
were tyrannicide justifiable ; but it is not; for it is not necessary 
to assassinate a hated tyrant, it is sHeuel to desert him, and he 
is lost. James II. was abandoned by everybody, and the revolu- 
tion was completed without the effusion of blood. Nero himself 
saw his power overthrown by a simple decree of the senate, and 
the death he was obliged to inflict with his own hand was a more 
terrible lesson for tyrants than if it had been dealt by the dagger 
of a Brutus. Greece boasts its Timoleon ; but we may see in the 
perpetual convulsions by which she was agitated how ill this 
doctrine of tyrannicide accomplished its object. It only served 
to irritate suspicious tyrants, and to render them ferocious in pro- 
portion to their cowardice. When the blow failed the vengeance 
was frightful. If it succeeded in popular states, factions imme- 
diately regained all their violence, and the victorious p 
inflicted all the evils it had feared; in monarchies, the terrified 
successor harboured a profound resentment; and if he became 
oppressive, he disguised his tyranny under the plausible a 
of providing for his own security. 

It is said that the penetrating eye of Sulla discovered more 
than a single Marius, in a voluptuous youth yet famous only for 
his debaucheries. He saw the fires of the most ardent ambition 
concealed under the most effeminate softness of manners, and he 
regarded those dissolute pleasures only as a cover to the project 
of enslaving his country. Would these suspicions have autho- 
rized him to put Cesar to death? Is ita fact, then, that an 
assassin only need turn prophet, to justify a murder? May an 
impostor, who pretends to a supernatural insight into futurity, 
immolate all his enemies for crimes not yet committed? Under 
pretence of avoiding an evil, this would be to produce the greatest 
of all evils, the annihilation of general security. | 

8rd. Medical Practice.—This ground of justification is oe 
subdivision of the preceding. An individual is made to suffer fo; 
his own good. A man is seized with an apoplexy. Shall we 


a 
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ait for his consent to bleed him? There cannot be a doubt as 
9 the propriety of using the lancet, because it is very certain 
at it is not the patient’s wish to die. 
_ The case is very different if a man, master of his faculties, and 
ble to consent, thinks proper to refuse it. Shall we give his 
ds or physicians the right to force an operation which he de- 
lines? This would be to substitute a certain evil for a danger 
ost imaginary. Distrust and terror would watch by the sick 
san’s bed. Ifa physician, through humanity, goes beyond his 
t, and the experiment turns out unfavourably, he ought to be 
d to the rigour of the laws, and his intention, at most, 

d only serve as an extenuation of his offence. 
4th. Self-defence.—This, too, is a modification of the second 

d of justification. In fact, it is only the repulsion of a 
ter evil, since even the death of an unjust aggressor is a less 

for society than the suffering of an innocent person. This 
ht of defence is absolutely necessary. The vigilance of magis- 
can never make up for the vigilance of each individual in 
own behalf. The fear of the law can never restrain bad men 
o effectually as the fear of the sum total of individual resistance. 
e away this right, and you become, in so doing, the accom- 
ce of all bad men. 

This ground of justification has its limits. Overt acts must 

‘not be employed except to defend the person or the property. To 

er a verbal injury by a corporal injury, would not be self- 

ce; it would be vengeance. Voluntarily to do an irrepa- 

le evil, merely to avoid one which might be repaired, would be 
assing the legitimate bounds of self-defence. 

But can we defend nobody but ourselves? Ought we not to 
ave the right of protecting our fellows against an unjust aggres- 
sion? Surely it is a noble movement of the heart, that indig- 
‘nation which kindles at the sight of the feeble injured by the 
strong. It is a noble movement which makes us forget our own 
danger at the first cry of distress. The law ought to beware how 
it enfeebles this generous alliance between courage and humanity. 

st him rather be honoured and rewarded who performs the 
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function of the magistrate in favour of the oppressed. It concer 
the public safety that every honest man should consider himsel 
as the natural protector of every other. In this case there is nq 
evil of the second order; on the contrary, all the effects of the 
second order are good. 

5th and 6th. Politicaland Domestic Power.—The exercise of law 
ful power implies thenecessity of doingevil to repress evil. Lawht 
' power may be divided into political and domestic. The magi 
trate and the father, or he who stands in the father’s place, cannot 
maintain their authority, the one in the state, and the other iz 
the family, unless they are armed with coercive means agains 
disobedience. The evil which they inflict is called punishmen 
or chastisement. The whole object of these acts is the good o 
the great or little society which they govern; and it is hardly 
necessary to say that this exercise of lawful authority is a com. 
plete ground of justification, since no one would choose to bes 
magistrate or a father, if he were not secure in the exercise of hit 
power. 


i 
: 
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PART SECOND . 


POLITICAL REMEDIES AGAINST THE EVIL 
OF OFFENCES 


| CHAPTER I. 
Subject of this Part. 


Huavree considered offences as diseases of the body politic, we 
are led by analogy to regard as remedies the means of prevention 
or redress. 
) These remedies may be arranged in four classes :— 
lst. Preventive Remedies. 
2nd. Suppressive Remedies. 
8rd. Satisfactory Remedies. 
4th. Penal Remedies, or Punishments. 
Preventive Remedies are means which tend to prevent offences. 
| They are of two kinds: direct means, which have an immediate 
‘application to such or such an offence in particular; indirect 
means, which consist in general precautions against an entire 
class of offences. 
Suppressive Remedies are means which tend to put a stop to 
\ an offence already begun, an offence in progress, but not com- 
pleted, and so to prevent the evil, or at least a part of it. 
Satisfactory Remedies consist of reparations or indemnities, 
| secured to those who have suffered from offences. 
Penal Remedies or Punishments are also useful; for after a 
stop has been put to the evil, after the party injured has been 


a 
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indemnified, it still remains to prevent like offences, whethe 
on the part of the same offender or of others. There are ty 
ways of arriving at that end; one to correct the will, the o 

to take away the physical power. To take away the inclinatior 
to repeat the act, is reformation; to take away the power, is im 
capacitation. A remedy which operates by fear is called a pum 
ishment, whether or not it produces a physical incapacity depaam 
upon its nature. b 

The principal end of punishments is to prevent like offences 
What is past is but one act; the future is infinite. The offencs 
already committed concerns only a single individual; simila 
offences may affect all. In many cases it is impossible to redress 
the evil that is done; but it is always possible to take away th 
will to repeat it; for however great may be the advantage of th 
offence, the evil of the punishment may be always made to out 
weigh it. : 

These four kinds of remedies sometimes require as mall} 
separate operations; sometimes the same operation suffices fo 
the whole. 

In this part I shall treat of direct preventive remedies, sup: 
pressive remedies, and satisfactory remedies; the third part wil 
treat of punishments ; in the fourth part will be pon the 
indirect means of preventing offences. 


CHAPTER II. 
Direct means of preventing Offences. 


BrErorE an offence is committed, it may give warning of 
approach in many ways; it passes through a train of prepara 
tions which often allow it to be arrested before it reaches i 
catastrophe. 

This part of police may be exercised either through function! 
assigned to all individuals alike, or by special powers in 
to authorized persons. 

The powers given to all the citizens for their protection 
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which are exercised before justice takes cognizance of the 
matter, and which may be called, on that account, ante-judicral 
Such is the right to oppose open force to the execution 
of an apprehended offence; to seize a suspected person ; to guard 
him ; to car-v him before a magistrate ; to call in aid; to seques- 
ter into responsible hands articles believed to be stolen, or those 
the destruction of which it is desired to prevent ; to summon the 
bystanders as witnesses; to require the passers-by to assist in 
carrying before the magistrates those who are suspected of bad 


_ The obligation of lending themselves to this service may be 
imposed upon all the citizens, and its fulfilment should be strictly 
required, as one of the most important duties of society. It will 
even be proper to establish rewards for those who may have aided 
to prevent an offence, or who have assisted to deliver the guilty 
into the hands of justice. 

Is it said that these powers may be abused, and that unprin- 
\eipled people may employ them to obtain assistance in an act of 
Mere outrage? This danger is imaginary. The affectation of 
order and publicity would be quite unsuited to such views, and 
would too manifestly expose to punishment. There is not much 
danger in granting rights which cannot be exercised but at the 
)risk of suffering the legal consequences in case of their misap- 

plication. To refuse justice the aid which it might receive from 
‘these means would be to suffer an irreparable evil, through fear 
of an evil which carries with it its own redress. 
Besides those powers which ought to appertain to every citizen, 
| there are others, which should be confined to the magistrate, and 
which may be very useful in preventing apprehended offences. 
“Ast. Admonition.—This is a simple intimation, given, however, 
by a judge, warning the suspected individual that he is watched, 
and recalling him to his duty by a respectable authority. 
‘2nd. Threats.—This is the same means reinforced by a menace 
of the law. In the first case, it is the persuasive voice of a 
father; in the second, it is a magistrate whose severe rebuke 
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3rd. Ezacting a Promise to keep away from a certain place — 
This means, applicable to the prevention of many offences, is 
particularly so to quarrels, to personal injuries, and to seditious 
plots. 

4th. Partial Banishment.—A prohibition to the suspected 
person to go into the presence of the threatened party; to be 
found in the neighbourhood of his house; or in any other place 
tdapted to become the theatre of the apprehended offence. 

5th. Secwrity.—The obligation to furnish sureties, who are 
bound to forfeit a certain sum in case the required limits be passed 
over. 

6th. The establishment of guards or watchmen for the protec- 
tion of the person or property in danger. 

7th. Seczwre of arms or other implements designed to assist in 
the execution of the apprehended offence. 

Besides these general means, there are others which may be 
specially applied to certain offences; but I shall not enter here 
into these details of police and administration. The choice of 
these means, the occasion and the manner of applying them, 
depend upon a great number of circumstances; they are besides 
sufficiently simple, and almost always indicated by the nature of 
the case. If the question relates to a defamatory writing, it should 
be seized before publication ; if it relates to things to be eaten or 
drunk, or to medicines of a dangerous nature, they ought to be 
destroyed before being put to use. Judicial visits and inspections 
are proper means to prevent frauds, clandestine acts, and offences 
of contraband. 

This kind of cases seldom admits of precise rules. Something 
must be left to the discretion of public officers and judges. But 
the legislator ought to give such instructions as will prevent 
arbitrary abuses. 

These instructions should rest upon the following maxims. 
The more rigorous is the means, the more scrupulous we ought 
to be as to its use. Greater liberties may be taken in proportion 
to the magnitude of the apprehended offence, and its apparent 
probability ; in proportion as the delinquent appears more or less 
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jntentions. There is one limit which ought never to be passed. 
‘Never use a preventive means of a nature to do more evil thas 


the offence to be prevented. 


CHAPTER III. 
Of Chronie Offences. 
Berore treating of suppressive remedies, that is, of the means of 
stopping the progress of offences, we must first discover what are 
the offences whose progress can be stopped; for there are som¢ 
‘which do not admit of this measure: and those which do, donot 
all admit it in the same manner. 

The capability of being stopped supposes that the offence has a 
sufficient duration to admit the intervention of justice ; but all 
offences do not have such duration. Some have a transient, 
others a permanent effect. Homicide and violation cannot be 
repaired. Theft may last only a moment, or if the thing stolen 
has been consumed or destroyed, it may last for ever. 

It is necessary to distinguish the circumstances according to 
| which offences have a greater or less duration, because they have 
) an influence on the suppressive means which may be applied to 
| them. 

_ Ist. An offence acquires duration by the simple continuation of 

‘an act capable of ceasing at each instant without ceasing to have 
| been an offence. The detention of a person, the abstraction of a 
| thing, are offences of this kind. 

 Qnd. Wherever the design of committing an offence is regarded 
as an offence in itself, itis clear that the continuance of the offence 
‘will be co-extensive with the continuance of the design. This 
| class of chronic offences is a sub-division of the former. 
} 9% 3rd. The greater part of negative offences, those which consist 
jm omissions, have a certain duration. Not to provide for the 
‘support of a child, not to pay one’s debts, not to appear at the 
summons of a court, not to make known one’s accomplices, not to 
i 
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| 

put a person in the enjoyment of a right that belongs to bim—all 
these appertain to this class. 

4th. There are material works of which the continuance is a 
prolonged offence, such as a manufacture injurious to the health 
of a neighbourhood, a building which obstructs a road, a dam 
which interrupts the course of a river. 

5th. Productions of the mind, through the intervention of 
printing, may have the same effect. Such are libels, pretended 
histories, alarming prophecies, obscene pictures—in one word, 
everything which presents to the citizens, under the durable signs 
of language, ideas which ought not to be presented. 

6th. A series of repeated actions may have in their collective- 
ness a character of unity, in virtue of which he who commits them 
is said to have contracted a habit. Such are the fabrication of 
false money, forbidden processes in a manufacture, and contraband 
in general, 

7th. There is a degree of duration in certain offences which, 
though distinct in themselves, yet, taken together, assume a cha- 
racter of unity, because one is the occasion of the other. A man 
commits a theft in a garden—he beats the owner who hastens to 
oppose him—he pursues him into his house, insults his family, 
spoils his furniture, kills a favourite dog, and continues his depre- 
dations. Thus is formed an indefinite series of offences, the 
duration of which may give time for the intervention of justice. 

8th. There is a certain duration in the proceedings of a number 
of offenders who, with or without consent, pursue the same object. 
Thus from a confused medley of acts of destruction, threats, 
verbal injuries, personal injuries, insulting cries, and provoking 
shouts, is formed that sad and fearful composition called a tumult, 
a rising, an insurrection—forerunners of rebellion and civil war, 

Chronic offences are apt to lead to a catastrophe. A projected| 
offence ends in an executed offence. Simple corporal injuries 
have a tendency towards irreparable corporal injuries and homi- 
cide. There is no offence of which imprisonment may not b 
the forerunner. It may be used for getting rid of a marriage ti 
which proves to be inconvenient, or to carry out a scheme o 
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seduction ; to suppress testimony, to extort a secret, to prevent a 
claim of property ; to force the prisoner to aid in some criminal 
enterprise—in one word, imprisonment may always have some 
particular catastrophe according to the object of the offender. 

In the course of a criminal undertaking the end may change 

with the means. A thief surprised in the act, through fear of 
punishment, or enraged by the loss of his plunder, may become an 
assassin. 
The foresight of the magistrate ought to picture in every case 
the probable catastrophe of the offence, and prevent it by a 
prompt and well-directed interference. In determining the 
punishment, reference must be had to the intentions of the 
offender; in applying preventive and suppressive remedies, we 
must take into account all the probable consequences, both those 
intended and those which the offender overlooks or does not 
foresee. 


CHAPTER IV. 
Suppressive Remedies for Chronic Offences. 


‘Tur different kinds of chronic offences demand different suppressive 
remedies. These suppressive means are the same as the preven- 
tive means of which we have given a catalogue. The difference 
is in the time and the application. 

There are cases in which the preventive means to be used cor- 
pespond so visibly to the nature of the offence that they scarcely 

need to be indicated. It is very plain that wrongful imprison- 
ment demands release, and that theft requires restitution. The 
only difficulty is to know where the person or thing detained can 
be found. 

There are other offences, such as seditious meetings, and some 
| negative offences, particularly the non-payment of debts, which 
| require more complicated means to suppress them. We shall have 
_ occasion to examine these cases under their proper head. 

The evil of dangerous writings is an evil very difficult to sup- 
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press. They lie hid, they multiply, they revive with more vigow 
after the most notable attempts to destroy them. When treating 
of indirect means of prevention, we shall show how this evil may 
be most effectually met. 

The magistrate must be allowed more latitude in the employ- 
ment of suppressive than in the use of preventive means. The 
reason is plain. When the question is to suppress, there is an 
actual offence, and consequently a punishment fixed for it. Too 
much is not risked to stop it, provided we do not go further than 
we must go to punish it. But while the point merely is to pre- 
vent an offence, we cannot be too scrupulous how we act. Per- 
haps no such offence is intended; perhaps we are deceived in the 
person to whom we attribute the intention; perhaps the person 
suspected is acting in good faith, and instead of committing the 
offence he will stop of himself. Each, perhaps, demands a pro- 
cedure milder and more moderate in proportion as the apprehended 
offence is more problematical. 

The offences of illegal detention and deportation are of such a 
nature as to demand some particular means for preventing and 
suppressing them. These means may be reduced to the following 
precautions :— 

Ist. To require a register of the houses of all kinds in which 
individuals are detained in spite of themselves, such as prisons, 
hospitals for the insane or for idiots, and private institutions for 
persons thus disordered. 

2nd. To have a second register containing the causes of deten- 
tion, and not to permit a person of unsound mind to be detained 
till after a juridical consultation of physicians. These twa 
registers, kept in the tribunals of each district, should be publicly 
exposed, or at least left open to be consulted by everybody. . 

3rd. To establish some signal, such as shall be as much as 
possible in the power of a person forcibly carried away, which 
shall be a sufficient authority to any passer-by to call the ravisher: 
to account, to accompany them if they declare an intention f 
carry the prisoner before a magistrate, and to compel them to g¢ 
if they evince a different intention. 
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4th. Granting to all the right to obtain authority to search 
every house in which they suspect a person to be forcibly 
- detained. 


CHAPTER V. 
Observations upon Martial Law. 


Is England, in the case of seditious disturbances, it is not the 

fashion to begin by a military assassination. Warning precedes 
, the punishment ; martial law is proclaimed, and the soldier can- 
- not act till the magistrate has spoken. 
The intention of this rule is excellent; but what shall we say 
of its execution? The magistrate is obliged to go into the midst 
of the tumult; he must pronounce a long drawling formula, 
which nobody understands; and bad luck to those who are on 
the spot an hour after !—they are declared guilty of a capital 
offence. This statute, dangerous for the innocent and difficult to 
be executed against the guilty, is a mixture of weakness and 
violence. 

In such a moment of disorder, the magistrate ought to announce 
his presence by some extraordinary signal. The red flag, 80 
famous in the French revolution, had a great effect upon the 
imagination. In the midst of cries, the ordinary means of lan 
guage do not answer. The multitude cannot hear ; it is necessary 
to speak to their eyes. An harangue supposes attention and 
silence; but visible signs have a rapid and powerful operation. 
They say at once all they have to say; they have but one sense, 
and that unequivocal; a studied disturbance, a concerted uproar, 
cannot prevent their effect. 

Besides, words lose their influence through a multitude of un- 
foreseen circumstances. If the orator is personally odious, from 
his mouth even the language of justice is hateful. If his cha- 
racter, his air, or the style of his oratory, have in them anything 
ridiculous, this ridicule extends to his official acts. Here is an 
additional reason for speaking to the eyes by respectable symbols, 
not subject to like caprices. 
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But, as it may be necessary to join words to signs, a speaking 
trumpet is an essential accompaniment. The singularity even of 
that instrument would give to the orders of justice more digni 7 
and éclat ; it would banish every idea of familiar conversation, | 
and convey the notion of not hearing a man, the mere individual 
magistrate, but the privileged minister, the herald of the law. — 

This means of being heard afar has long been used at sea, 
There, distance and the noise of winds and waves early made 
evident the insufficiency of the human voice. The poets have 
often compared a tumultuous people to a stormy ocean. Does 
this analogy belong exclusively to the agreeable arts? It would 
be of much more importance in the hands of justice. | 

The orders should be in few words; nothing which is of the 
nature of ordinary discourse or discussion. Let it not be by 
command of the king. Speak in the name of justice. The chief 
magistrate may be an object of hatred, just or unjust ; perhaps 
that very hatred is the cause of the tumult. To call up his image 
would be to inflame passions instead of allaying them. If not 
odious already, such a procedure would expose him to become 
so. Every favour, everything which bears the character of pure 
beneficence, ought to be presented as the personal act of the 
father of his people. All rigorous proceedings, —those of severe 
benevolence,—ought to be attributed to nobody. Let the hand 
that acts be veiled. Throw the responsibility upon some creature 
of reason, some animated abstraction ; such as Justice, daughter of 
necessity and mother of peace, whom men ought to fear, but 
whom they cannot hate, and who ought always to possess their 
supremest homage. 


CHAPTER VI. 
Nature of Satisfaction. 


SATISFACTION is a good received, in consideration of a damage 
suffered. If the question relate to an offence, satisfaction is an 
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ivalent given to the party injured on account of the damage he 
sustained. 
_ Satisfaction 1 is complete, whenever the good conferred is equal to 
amount of evil suffered; so that if the injury should be 
and the same reparation should follow, the event would 
indifferent to the injured party. If something is wanting 
raise the value of the good to an equality with the evil, the 
’ ion is partial and imperfect. 
‘Satisfaction has two aspects or two branches, the past and the 
Satisfaction for the past is what is called indemnity ; 
ion for the future consists in putting a stop to the evil of 
offence. If the evil ceases of itself, nature has performed the 
ions of justice, and in this respect the tribunals have nothing 
ore to do. 
If a sum of money has been stolen, from the moment it is 
to the owner the satisfaction for the future is complete. 
only remains to indemnify him for the past, for the temporary 
08s which he experienced while the offence continued. 
But if the question is of a thing spoiled or destroyed, satisfac- 
ion for the future can only take place by giving to the party in- 
a similar or equivalent article. Satisfaction for the past 
consist in an indemnity for the temporary privation. 


CHAPTER VII. 
| Reasons on which the necessity of Satisfaction is founded. 


—— is necessary to put astop to the evil of the first order, 
re-establish things in the state in which they were before the 
was committed, and to restore the sufferer to the condition 
which he would have been if the law had not been violated. 

| Satisfaction is yet more necessary to put a stop to the evil of 
lthe second order. Punishment alone is not sufficient for that 
| purpose It tends, without doubt, to diminish the number of 
; but this number, though diminished, can never be con- 
as nothing. Examples of the commission of offences, aa 
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they are more or less known, excite more or less of apprehension, 
Every observer sees in them the chance of suffering in his turn 
If it be desired to dissipate this sentiment of fear, it is necessary 
that the offence should be as constantly followed by satisfaction 
as by punishment. If it were followed by punishment withoni 
satisfaction, as many offenders as were punished, so many proof 
there would be of the inefficacy of punishment; and consequently 
so much alarm weighing upon society. 

But here needs to be made an essential observation. To take 
away the alarm, it is enough that the satisfaction is complete it 
the eyes of observers, although not complete to the persons im 
terested. How can we determine whether the satisfaction is com. 
plete for him who receivesit? The balance, in the hands 0 
passion, would always incline to the side of interest; to the 
greedy it would be impossible to give enough; the vindictiy 
never would think his adversary sufficiently humbled. We musi 
suppose, then, an impartial observer, and regard that satisfaction 
as sufficient which he would estimate as equivalent to the evi 
endured. | 


CHAPTER VIII. 
The different Kinds of Satisfaction. 
WE may Gistinguish six kinds :— 

Ist. Pecuniary Satisfaction.—As money is a pledge for th 
greater part of pleasures, it is an efficacious compensation for 
multitude of evils. But it is not always in the offender’s pow 
to pay it, nor always proper that the offended party should receiy: 
it. To offer a man, whose honour has been outraged, a compen} 
sation in money for the insult is a new affront. 

2nd. Restitution in Nature.—This satisfaction consists eit 
in returning the thing taken away or in giving a thing similar o: 
equivalent to that taken away or destroyed. 

3rd. Attestatory Satisfaction.—If the evil results from a fi 
hood, a statement false in point of fact, satisfaction is complet 
by a legal attestation of the truth. 
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4th. Honorary Satisfaction—An operation which has for its 
either to maintain or to re-establish in favour of an individual 
a portion of honour, of which the offence had deprived him, or 
threatened to deprive him. 
| 5th. Vindictive Satisfaction.—Everything which implies a 
ifest pain to the offender implies a pleasure of vengeance to 
party injured. 
_ 6th. Substitutive Satisfaction, or satisfaction at the expense of 
a third party; when a person not a party to the offence is held 
responsible in his fortune for the person who committed it. 
To determine our choice as to the kind of satisfaction, three 
things must be considered,—the ease of furnishing it; the nature 
the evil to be compensated ; and the probable sentiments of the 
= injured. These different heads will presently be taken up, 
| more fully considered. 
: 


| CHAPTER IX. 
The Quantity of Satisfaction. 
4s much as the satisfaction fails of being complete, to the same 
aa the evil remains without a remedy. 
| We may fix, by two rules, what is necessary to prevent 
| deficit in this respect. 
Ist. Follow the evil of the offence in all its ramifications, and 
all parties to it, and proportion the satisfaction accordingly. 
If the question relates to irreparable corporal injuries, two 
ings must be considered ; a means of enjoyment and a means of 
istence taken away for ever. There cannot be a compensa- 
tion of the same nature, but there ought to be applied to the evil 
perpetual periodical remedy. 
If the question relates to a homicide, it is proper to consider 
the loss experienced by the heirs of the deceased, and to make it 
by a gratification paid at once, or periodically for a longer or 
term. 
If the question relates to an offence against property, we shall 
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see, under. the head of Pecuniary Satisfaction, what is requi 
to put the reparation on a level with the offence. 

2nd. In doubtful cases, the balance ought to incline in his fav 
who has suffered the injury, rather than in favour of him who ¢ 
mitted tt. o 

All accidents ought to be at the risk of the offender. All satis- 
faction ought rather to be superabundant than defective. If 
superabundant, the excess being in the nature of a punishment, 
cannot but serve to prevent like offences. If defective, ti at 
deficit always leaves a certain degree of alarm; and in vindictive 
offences, all the unsatisfied evil is a matter of triumph to the 
offender. 

Laws are everywhere very imperfect upon this point. On the 
side of punishments there has been little fear of excess; on th 
side of satisfaction, a deficit has caused little concern. Punii 
ment, which, if it goes beyond the limit of necessity, is a pare 
evil, has been scattered with a prodigal hand. Satisfaction, 
which is purely a good, has been dealt out with the most evident 
parsimony. q 


CHAPTER X. 
The certainty of Satisfaction. 


y 


| 
Czrtarnry of satisfaction is an essential branch of security ; and 
in proportion as this certainty is wanting, in the same propor- 
tion security is diminished. 

What shall be thought of those laws which, to the vail 
causes of uncertainty, add other factitious and voluntary causes? 
To obviate this defect the following rules are necessary:— 

1st. The obligation to satisfy ought not to be extinguished by th 
death of the injured party. The satisfaction due to the deceased ig 
due to his heirs. 

To make the right of receiving satisfaction dependent upon thi 
life of an individual, is to take away from that right a part 
of its value. It is like reducing a perpetual annuity into an 
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ms which may last a long time. If the claimant is an aged 
wr infirm person, the value of his right fluctuates with his health; 
f the claimant is on his death-bed, his right is worth nothing. 
Moreover, if you diminish on one side the certainty of satis- 
faction, you increase on the other the hope of impunity. You 
{how in perspective to the offender a time when he may hope 
jmietly to enjoy the fruit of his offence. You give him a motive 
retard, by a thousand impediments, the judgment of the court, 
ind even to hasten the death of the injured party. At all events 
you put out of the protection of the law those persons who have 
he greatest need of it,—the dying and the sick. 
| It is true that, although the obligation of satisfaction be extin- 
yuishea by the death of the injured party, the offender may still 
subjected to another punishment; but what other punishment 
be so fit and proper ? 
| Qnd. The right of the injured party ought not to be extinguished 
the death of the offender, the author of the wrong. The satis- 
faction due from him is due from his heirs. 
_ To determine otherwise would be to diminish the value of the 
ight, and to encourage offences. A man conscious that death 
was near, might commit an injustice with no other object except 
advance the fortune of his children,—a case more common 
is generally supposed. 
Is it said that if satisfaction be giver: to the injured party, 
the death of the delinquent, it is only by an equivalent 
ring imposed upon his heirs? But there is a great differ- 
between the two cases. The expectation of the injured 
is a clear, precise, decided expectation, firm in proportion 
) his confidence in the protection of the laws. The expectation 
fthe heir isbut a vague hope. The object of it is not the entire 
ion, but a certain, unknown, net produce, after all lawful 
ctions. That which the deceased might have spent in plea- 
he has spent upon injustice. 
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CHAPTER XI. 
Pecuniary Satisfaction. 


THERE are cases in which pecuniary satisfaction is demanded by 
the very nature of the offence ; there are other cases in which if 
is the only satisfaction that circumstances permit. 

It should be employed by preference, upon occasions where if 
promises to have the greatest effect. 

Pecuniary satisfaction is at its highest point of propriety iz 
cases where the damage experienced by the injured party, and the 
advantage obtained by the delinquent, are alike of a pecuniary 
nature ; as in theft, peculation, and extortion. The remedy and 
the evil are homogeneous; the compensation may be exactly 
measured by the loss, and the punishment by the profit of the 
offence. 

This kind of satisfaction is not so well founded when there is 
a pecuniary loss upon one side, without any pecuniary profit upor 
the other; as in the case of offences committed through hostility, 
negligence, or accident. 

It has still less foundation in those cases in which it is nol 
possible to value in money either the evil of the party injured, 
or the advantage of the offender ; as in case of injuries to honour, 

The more a means of satisfaction is incommeasurable with the 
injury, the more a means of punishment is incommeasurable 
with the advantage of the offence, the more likely are both f 
fail of their end. 

The old Roman law, which appointed a fixed sum of money as 
the damages for a blow, was no protection to honour. The repa 
ration having no common measure with the outrage, its eff 
was precarious, whether as a satisfaction or a punishment. 

There is still in existence an English law, which is a true reli 
of barbarous times. A daughter is considered as the servant 0 
her father ; if she is seduced, the father cannot obtain any othi 
satisfaction than a sum of money, the price of the domestic ser. 
vices which he is supposed to have lost by the pregnancy of 
daughter. 
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As respects injuries to the person, a pecuniary indemnity may 
proper or not, according to the respective wealth of the parties. 
_ In regulating a pecuniary satisfaction, the two branches of the 
and the future must not be forgotten. Satisfaction for the 
ture consists merely in putting a stop to the evil ; satisfaction 
the past consists in an indemnity for the wrong endured. To 
ive a sum due, is a satisfaction for the future ; to receive the 

ed interest upon that sum, is a satisfaction for the past. 
= ought to begin from the happening of the evil to be 
compensated ; from the moment, for example, when the debt 
e due; when the thing in question was taken, damaged, or 
yed; or when the service to which one had a right was 


This interest, granted as a satisfaction, ought to be higher than 
e ordinary rate of commerce; at least, whenever there is a 
icion of bad faith. Such an excess is very necessary. If the 
terest did not exceed the customary rate, there would be cases 
en the satisfaction would be incomplete, and other cases in 
hich a profit would result to the offender,—the pecuniary profit, 
for example, of obtaining a forced loan at the ordinary interest ; 
pleasure of vengeance or hostility, if the offender has wished to 
the injured party in need, and to enjoy his distress. 
For the same reason, compound interest should be allowed; 
t is, every time a payment of interest became due, that interest 
ould be added to the principal, and should become a part of it. 
capitalist, at each payment, might have converted his interest 
into capital, or have drawn an equivalent advantage from it. If 
is part of the damage is left without satisfaction, there will be 
loss to the innocent party, and a gain to the delinquent. 
The expense of satisfaction ought to be shared among the 
offenders in proportion to their wealth, or, according to circum- 
ces, in proportion to their respective degrees of criminality. 
‘or, in fact, the obligation to satisfy is a punishment; and it 
would be in the highest degree unequal if co-delinquents of 
ual wealth were mulcted in the same sum. 
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CHAPTER XII. 
Restitution in Kind. 


Restitution in kind is chiefly important in the case of propert 
which possesses a value of affection.* I 
But it is due in every case. The law ought to assure me 
everything which is mine, without forcing me to accept equiv: 
lents, even though I have no particular objection tothem. Wit 
out restitution in ‘kind, security is incomplete. How can we 
be secure as to the whole, when we are secure of nothing in par- 
ticular ? ’ 
A thing taken away, either in good or bad faith, may hay 
passed into the hands of a stranger who holds it in good fai 
Shall it be restored to the former owner, or be kept by the ne 
one? The rule is simple. The thing ought to remain with the 
person who may be supposed to have the greatest affection for it 
This superior degree of affection may be easily estimated, fro 
the relations of the two parties to the thing in question, from # 
time they have possessed it, from the services they have drawn 
from it, from the cares and expense it has cost them. oa 
indications commonly unite in favour of the original owner. 
The preference is also due to him in doubtful cases, and for 
these reasons :—Ist. The new owner may have been an accom 
plice in the fraudulent acquisition, though it may be impossible 


* Such as immoveables in general, also family relics, portraits, the 


handiwork of a dear friend, domestic animals, antiquities, curiosities, 
pictures, manuscripts, instruments of music,—in fine, everything which 
is unique, or which appears to be so. 

+ When the thing or animal in question is of the kind which produsi 
its like, we may ascertain, by the same considerations, on which side is) 
likely to be the superiority of affection as respects its fruits or offspring, | 
as wine of a particular vineyard, the colt of a favourite horse, &c. It 
may well be that the claims of the former owner are not so strong in 
this case as in the other. The new possessoris only owner at second 
hand of the thing or animal that produces, but he is the first owner of 
the things produced. 
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to get proofs of it. This suspicion is not unjust; formed by the 
law and not by man, bearing upon the class and not upon the 
individual, it does not impeach anybody’s honour. 2nd. If the new 
owner was not an accomplice, he may have been guilty of negli- 
sence or rashness, either by omitting ordinary precautions to 
‘verify the title of the seller, or by putting an undue confidence 
proofs of little weight. 3rd. When the question relates to 
srave offences, such as robbery, the preference ought to be given 
to the former possessor, in order to strengthen the motives which 
induce him to prosecute. 4th. If the spoliation has been an act 
malice, to leave the thing in the possession of anybody except 
e injured party, would be to leave the offender a gainer by the 
offence. 
_ A purchase of such articles at a low price ought always to be 
slowed by restitution at the price paid. If this circumstance 
does not prove the purchaser to be an accomplice, it always 
carries with it a strong presumption of bad faith. The purchaser 
cannot have overlooked the probability of a wrongful possession 
on the part of the seller; for it is the danger of carrying them 
to an open market which causes the low price of stolen goods. 
When the possessor, though esteemed innocent, is obliged, 
on account of the bad faith of the seller, to restore the thing to 
the original owner, there ought to be awarded to him a pecuniary 
equivalent, to be fixed by the magistrate. 
The expenses of preservation, and, for a stronger reason, the 
costs of improvements, and other extraordinary outlays, ought to 
be liberally allowed t: him who restores the property. This is 
not only a means of favouring general wealth, it is for the inte- 
est even of the original proprietor, though the indemnity be 
paid at his expense. According as this indemnity is granted or 
refused, the improvement of the thing is favoured or prevented. 
‘Neither the original owner nor the subsequent possessor ought 
| to gain at the expense of the other. The losing party ought to 
| |be allowed a claim of indemnity, first against the offender, and 
in his default, upon the subsidiary fund of which we shall pre- 
| sently speak. 
;: v 
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When an identical restitution is impossible, there ought to be sub- 
stituted for it, as far as may be, the restitution of a similar thing. 
Suppose two rare medals of the same coinage. The owner of one 
of them has seized upon the other, and spoiled or lost it, by 
negligence or design. In such a case the best satisfaction is to 
give his medal to the injured party. 

In offences of this kind pecuniary satisfaction is liable to 
prove insufficient or useless. A value of affection is seldom appre- 
ciated by third persons. It needs a very enlightened beneyo- 
lence, and philosophy very uncommon, to sympathize with tastes 
different from our own. The Dutch florist, who sells tulip bulbs 
for their weight in gold, laughs at the antiquary who pays a 
great price for a rusty lamp.* 

Legislators and judges have too often thought like the vulgar. 
They have applied gross rules to cases which required a nice dis- 
cernment. There are cases in which the offer of money is nota 
satisfaction, but an insult. Shall a lover take money as the 
price of his mistress’s portrait, of which a rival has robbed him? 

Mere restitution in kind leaves a deficiency of satisfaction 
proportioned to the amount of enjoyment lost during the con- 
tinuance of the offence. An example will show how this amount 
is to be estimated. Suppose a statue illegally taken away. This 
statue put up at auction would have brought a hundred pounds 
sterling, according to the estimate of experts. A year elapses 


* Some years since a canary-bird was the subject of a lawsuit before 
one of the Law Courts of France. A journalist, who gave an account of| 
it, amused himself at the expense of the parties, and regarded the whole 
affair as very ridiculous. 1 cannot agree with him. Is it not the 
imagination which gives a value to the objects esteemed most precious? 
As laws are made only out of deference to the universal sentiments of, 
men, can they show too much anxiety to guard everything which makes 
a part of human happiness? Should they not acknowledge and protect 
the sensibility which attaches us to creatures we have raised and 
familiarized, and who in their turn are attached to us? This lawsuit, so 
frivolous in the eyes of the journalist, was but too serious a matter, since 
one of the parties had sacrificed to it, to say nothing of money, his probity 
and his honour. Can an object rated so highly be considered a trifle? 
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between the robbery and the restitution; interest is at five per 
cent. Put down under the head of satisfaction for the past, ordi- 
nary interest, five pounds; additional for penal interest (see ch. xi.), 
say two pounds ten shillings; total, seven pounds ten shillings. 

In fixing the damages we must not forget the deterioration, 
whether accidental or necessary, which the thing may have 
undergone in the interval between the commission of the offence 
and the restitution. The statue would not have deteriorated,—at 
least, not necessarily ; but a horse of the same price must of 
‘course have diminished in value. A collection of tables of 
natural deterioration, year by year, according to the nature of 
| the several articles, is one of the things which the library of 
= requires, 


CHAPTER XIII. 
Attestatory Satisfaction. 


Tuts means of satisfaction is particularly adapted to offences of 
falsehood whence there is liable to result an opinion prejudicial 
'to an individual; but the weight of which, its extent, and even 

its existence, cannot be established by evidence. While the error 
exists, it is a constant source of actual or probable evil; there 
is but one means of arresting it, and that is to make its falsehood 
evident. 
| This is the proper place for enumerating the principal offences 
of falsehood. 

Ist. Simple Mental Injuries, consisting in the spread of False 
= example, stories of apparitions, ghosts, vampires, 
‘sorcerers, diabolical possessions ; false reports of a nature to strike 

some individual with fear or sadness, pretended deaths ; stories of 

the bad conduct of near relations, of conjugal infidelities, of losses 
of property; falsehoods adapted to alarm a class more or less 
| numerous, as reports of contagious diseases, invasions, conspiracies, 
\conflagrations, &c. 
Qnd. Offences against Reputation, of which there are many kinds: 
vu 2 


a — 
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defamation by the positive statement of particular injurious facts 
diminution of renutation, which consists in weakening what cannot 
be destroyed—concealing from the public, for example, a circum=- 
stance which would add to the éclat of a celebrated action; intercep- 
tion of reputation, which consists in preventing the performance of 
an action honourable to the individual in question, or in taking from 
him the occasion of distinguishing himself by causing an enter- 
prise to be regarded as impossible or finished already ; wswrpation 
of reputation, of which all plagiarisms, whether of authors or 
artists, are examples, 

3rd. Fraudulent Acquisition.—Examples : false reports to affect 
the rate of exchange or the price of stocks. 

4th. Disturbance in the Enjoyment of Domestic and Civil Rights.— 
Examples: denying to a husband, awife, or a child their legal titles 
to that condition ; or setting up a false claim of that nature; or aid- 
ing in a like falsity in regard to any privilege or civil condition. 

5th. Preventing Acquisition.—Preventing a man from buying 
or selling by false reports as to the value of the thing or his right 
to dispose of it. Preventing a person from acquiring a certain 
condition, such as marriage, by false reports which make him 
postpone it or give it over. 

In all these cases the arm of justice is powerless; forcible 
means are null or imperfect. The only efficacious remedy is an 
authentic declaration which destroys the falsehood. To dissipate 
error, to publish the truth—how respectable a function, how 
worthy of the highest tribunals! 

. What should be the form of attestatory satisfaction? It may| 
vary with the means of publicity ; it may consist in printing and 
publishing the judgment at the expense of the offender, in hand- 
bills distributed under the direction of the injured party, or pub- 
lications in the national and foreign newspapers. 

The idea of this satisfaction, so simple and so useful, is drawn 
from French jurisprudence. Whenaman had been calumniated, 
the parliaments almost always ordered that the sentence which 
re-established his reputation should be printed and circulated at 
the expense of the calumniator. 
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But why force the offender to declare that he has been guilty 
of false charges, and to acknowledge publicly the honour of the 
party interested? This form is objectionable in several respects. 
It is wrong to compel a man to the expression of certain senti- 
ments which perhaps he does not entertain, and to risk the 
judicial command of a falsehood. It is wrong to enfeeble the 
reparation by an act of constraint; for what does a compulsory 
retraction prove, except the weakness or the fear of him who 
utters it ? 
__ The offender may be the organ of his own condemnation, if it 
be thought fit so to augment the punishment; but he may be so 
without swerving from the exactest truth, provided the formula 
prescribed to him includes only the opinion of the court as being 
the opinion of the court, not his own. ‘‘ The court has decided 
| that I have alleged a falsehood; the court has adjudged that I 
have departed from the character of an honest man; the court is 
of opinion that in all this business my opponent has conducted 
j himself like a man of honour.” This isall that concerns the public 
or the injured party. This is triumph enough for truth, humilia- 
tion enough for the offender. What is gained by forcing him to 
say, “I have alleged a falsehood ; I have departed from the char- 
acter of an honest man; my opponent has behaved like a man 
}of honour?” This declaration, stronger than the former in ap- 
| pearance, is much less so in reality. The fear which dictates suck 
avowals does not change the actual sentiments of the speaker ; and 
when the mouth pronounces them before a numerous audience, all 
feel and understand that the heart makes no assent. 

Where the question is of a fact, the court is less likely to be 
|\deceived ; and a direct avowal of falsehood, exacted in his own 
mame from the guilty party, will almost always be conformable to 
his intimate opinion; but when the question relates to an opinion 

—to wit, that of the offender—a disavowal which is commanded 
will almost always be contrary to his interior conviction. In 
|\such contests impartial people will condemn an individual ter 
times for once that he condemns himself. 
Even if he is calm enough to give himself up to reflection, the 
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triumph of his opponent is before his eyes, he is himself the 
instrument of it, and the irritation of wounded pride must increase 
his prejudices. He may have been deceived, and you compel him 
to accuse himself of falsehood; you place him in a cruel position, 
where, the honester he is, the more he will suffer—that is, he will 
be more severely punished in proportion as he deserves it less. 

How many scoundrels by the decision of a court would make 
themselves be declared men of honour and probity by the very 
persons who best knew the contrary! Besides, what signifies 
such a general declaration? Because a particular imputation is 
false or doubtful, does it follow that aman’s character is above all 
imputation? Because a person has been once slandered, is his 
reputation therefore above all blame? Let one of these patents 
of honour be once granted to a man in bad estimation, and at once 
a contradiction appears between public opinion and the sentence 
of the judges; their authority is weakened, and they are no 
longer recurred to for a remedy which, by being badly adminis- 
tered, has lost its efficacy. 

With respect to promises less reserve is necessary. It is enough 
if the engagement includes nothing contrary to honour or to pro- 
bity. For example, a promise ought not to be extorted from a man 
to serve against his country or his party; but a promise not to 
fight may be extorted, because such an undertaking on his part 
produces no loss to his party or his country ; for he would not have 
been able to serve them if, instead of being set at liberty upon his 
promise, he had been put to death or kept in irons. 


CHAPTER XIV. 
Honorary Satisfaction. 


WE have seen what remedy can be provided for those offences 
against reputation of which falsehood is the instrument. But 
there are others more dangerous; hatred has surer means of 
striking a deadly blow at honour. It does not always lurk 
under a timid calumny ; it makes an open attack; not, however, 


by those violent means which put the person in danger. Humi- 
liation is its end. An act, the least painful in itself, is often the 
‘most so in its consequences; a greater evil to the person would 
; a less injury to the honour; for when we would make a man 
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an object of contempt, we should avoid exciting in his favour a 
sentiment of pity which will produce an antipathy against his 
adversary. Hatred has exhausted all its refincments upon this 
kind of offences. They must be opposed by those particular 
remedies to which we give the name of honorary satisfcction. 

To perceive the necessity of this course, it is necessary to 
examine the nature and tendency of these offences; the causes 
of their importance, the remedy hitherto applied to them by the 
usage of duelling, and the imperfection of that remedy. These 
inquiries, which relate to all that is most delicate in the human 
heart, have been almost entirely neglected by those who have 
made laws; and yet they are the first foundation of all good legis- 
lation upon the subject of honour. 

In the actual state of manners among the most civilized nations, 
the ordinary and natural effect of these offences is to take from 

the offended person a more or less considerable portion of his 
honour; that is, he no longer enjoys the same esteem among his 
fellows; he loses a proportional part of the pleasures, services, 

| and good offices of every kind, which are the fruits of that esteem; 
and he finds himself exposed to the disagreeable consequences of 
their contempt. 

Now, as the evil, at least the essential part of it, consists in 
) this change in the sentiments of men it is they who ought to be 
considered as its immediate authors. The nominal offender has 
‘inflicted but a trifling wound, which, left to itself, would soon 
close up. It is other men who pour a poison into it, which 
| ney it dangerous, and often incurable. 

At the first view, the rigour of public opinion against an 
| ae person seems a piece of revolting injustice. Does a 
“man stronger or more daring abuse his superiority to maltreat, 
in a certain manner, a person whose feebleness ought to be his 
protection? All the world, as if by a concerted movement, 


ee 
- 
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instead of being angry with the oppressor, arrange themselve 
upon his side, and heap upon his victim a succession of cowa 
sarcasms and neglects, often more bitter than death itself. A 
the signal of some worthless wretch, the public eagerly dashe 
upon the innocent object of his malice, like a ferocious dog 
which only waits his master’s order. Thus it is that a scoundrel, 
who desires to inflict upon some worthy man the torments of 
disgrace, employs those who are called men of the world, men of 
honour, as the executioners of his tyrannical injustice; and, as 
the contempt with which the injury is attended is in proportio 
to the injury itself, this domination of ruffians is the more inex. 
cusable, as its abuses are the more atrocious. 
Whether an insult be deserved or not, is a question which 
nobody deigns to ask; deserved or not, it furnishes a triumpl 
not only to its insolent author, but to everybody else who chooses 
to assist in aggravating it. People take honour to themselve 
for trading on the fallen; an affront received separates a man 
from his equals; and, like a social excommunication, renders him 
impure in theireyes. Thus the real evil—the ignominy—is more 
the work of other men than of the first offender; he has but 
pointed out the game, they have torn it to pieces; he orders the 
punishment, they are the executioners. E 
For example, let a man go'so far as publicly to spit in another’s 
face. In itself, what is this evil?—a drop of water, forgotten as 
soon as felt. But this drop of water turns into a corrosive poiso n 
which torments the sufferer through his whole life. What works 
the change? Public opinion, that opinion which distributes at 
pleasure honour and shame. The cruel enemy who inflicted it 
knew well that this affront would be the forerunner and the signal 
for a torrent of contempt. : 
A brute, a vile wretch, can at pleasure dishonour a virtuo 
man! He can fill with chagrin and distress the termination of 
the most respectable career! And how does he enjoy this fa 
power? He enjoys it, because an irresistible corruption has sub- 
jugated the first and the purest of tribunals, that of the popula 
sanction. In consequence of this deplorable state of ce 
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the citizens depend individually for their honour upon the worst 
‘man among them, and are collectively subject to his orders, tc 
execute his decrees of proscription against each individual in 
particular. 

~ §uch is the charge which may be brought against public 
opinion; and these imputations are not without foundation. 
Men, admirers of power, are often guilty of injustice towards the 
feeble; but when we probe to the bottom the effects of this kind 


of opinion, and that the sentiments of the public upon affronts 
received and endured, are not in general so contrary to reason 
as at first sight they appear to be; I say in general, because there 
are a great number of cases in which public opinion is quite with- 
out excuse. 

To perceive all the evil which may result from these offences, 
it is necessary to put all remedies out of view; it is necessary to 
suppose there are none. Upon this supposition, these offences 
may be repeated at will; an unlimited career is opened to inso- 
lence; the person insulted to-day may be insulted to-morrow, the 
next day, every day, and every hour; each new affront facilitates 


: offences, we perceive that they produce an evil independently 


another, and renders more probable a succession of injuries of the 


samekind. Now, under the notion of a corporal insult is compre- 
hended every act offensive to the person which can be inflicted 


| without causing a lasting physical evil, every act which produces 


a disagreeable sensation, inquietude, or pain. But an act of this 
sort, which if single would be scarcely sensible, may produce, by 
force of repetition, a very painful degree of uneasiness, or evel 
intolerable torture. I have read somewhere that water, falling 
drop by drop upon the crown of the naked head, is one of the 


most cruel tortures ever invented. Gutta cavat lapidem, dropping 


water hollows the rock, says the Latin proverb. Thus, the indi- 
vidual exposed by his relative weakness to suffer vexations of 
this sort at the will of his persecutor, and destitute, as we have 
supposed, of all legal protection, would be reduced to a most 
miserable situation. Nothing more is needed to establish on one 
side absolute despotism, and on the other complete servitude. 
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But such a one is not the slave of a single person only; he i 
the slave of everybody who has a mind to play the despot. H 
is the sport of the first comer, who, knowing his weakness, may 
be tempted to abuse it. Like a Spartan helot. he is dependen 
upon all the world, always fearing and always suffering, an objec 
of general ridicule, and of a contempt not even softened by com- 
passion ; in one word, lower than any slave, because the misfor- 
tunes of a slave spring from a compulsatory condition entitled to} 
pity ; while js degradation grows out of the baseness of his 
character. 

These little vexations, these insults, have, for another reason, 
a sort of pre-eminence in tyranny over violent attacks. Those 
acts of wrath sufficient to quench at once the hostility of the 
offender, and even to give an immediate feeling of repentance, 
offer to view a termination of sufferings; but a humbling and 
malignant insult, far from exhausting the hatred which produces 
it, appears rather to serve as an incentive; so that it presents 
itself to the imagination as the forerunner of a succession of 
injuries, the more alarming because indefinite. 

What is here said of corporal insults may be applied to threats, 
since it is to their threatening quality alone that corporal insults 
owe all their consequence. 

Outrages in words are not altogether of the same character. 
They are only a kind of vague defamation, an employment of 
injurious terms of indeterminate signification, and of which the 
meaning varies much, according to the condition of persons.* 
What is signified by these verbal assaults is this, that the person 
assailed is thought worthy of public contempt; but on what 
particular account is not specified. The probable evil which 
may result is the renewal of similar reproaches. We may tear, 
too, lest a profession of contempt publicly made may invite other 
. men to join init. Itis, in fact, an invitation which many will 


* We must carefully distinguish outrageous words of special defama- 
tion from those which have no particular object. The former can be 
refuted ; they furnish room for attestatory satisfaction. The latter, being 
vague and indefinite, do not offer the same hold. 
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be ready toaccept. The pride of censure, the pleasure of triumph: 
ing at another’s expense, the spirit of imitation, the inclination 
to believe all strong assertions, give weight to these sorts of 
injuries. But they seem to owe their principal importance to 
the negligence of the laws, and to the usage of duelling,—that 
subsidiary remedy, by which the popular sanction has attempted 
to supply the silence of the laws. 

It is not surprising that legislators, fearing to give too much 
importance to trifles, have left in a state of almost universal 
bandonment that part of security which consists in a freedom 
from the petty acts of vexation above enumerated. The physical 
evil, so natural a measure of the importance of an offence, is 
almost nothing; and the distant consequences quite escaped the 
inexperience of those by whom laws were first established. 
Duelling offered itself to fill this gap. This is not the place 
‘to inquire into its origin, or to examine its variations and appa- 
rent absurdities. It is enough that duelling exists; that in fact 
it assumes the form of aremedy, and serves to restrain that enor- 
pimity of disorder which otherwise would result from the negligence 
of the laws. 

This usage once established, produces the following conse- 
Hquences. 

The first effect of duelling is to put a stop, in a great measure, 
to the evil of those offences to which it applies—that is, to the 
‘shame which results from insult. The offended party is no 
longer in that miserable condition, exposed by his weakness to 
‘the outrages of the insolent, and the contempt of all. He is deli- 
ih a from a state of continual fear. The blot upon his honour 

is effaced; and if the duel has followed immediately upon the 

pron, there is no blot; it has no time to fix itself; for dis- 

Saat ie 5 : 

_ does not consist in receiving an insult, but in submitting 

‘to it. 

' The second effect of duelling is, that it acts as a punishment, 

| and tends to prevent the reproduction of like offences. Every 
new example is a promulgation of the penal laws of bonour, a 

notification that offensive acts cannot beindulged in, without expo- 
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sure to the consequences of a private combat—that is, according, 
to the event of the duel, to the danger of different degrees of| 
bodily suffering, or to death itself. Thus the brave man, 
impelled by the silence of the law to expose himself in order to 
punish an insult, upholds the general security, while labouring for 
his own. 

But considered as a punishment, the duel is extremely defective, 

1st. It is not a means of which everybody can avail themselves. 
There are numerous classes who cannot participate in the pro 
tion which it affords, such as women, children, old men, the sick, 
and those who lack courage to purchase exemption from shame af| 
the risk of so great a danger. Besides, by an absurdity in the 
point of honour worthy of its feudal origin, the upper classes 
have not admitted their inferiors to the equality of the duel; 
the peasant outraged by a gentleman cannot obtain this satisfae- 
tion. The insult in this case may have less serious effects, but 
still it is an insult, and an evil without a remedy. In all these 
respects the duel, considered as a punishment, is mefficacious. | 

2nd. Often it is no punishment whatever, because opinion at- 
taches a reward to it, which may appear, in many eyes, superior to 
allits dangers. This reward is the honour attributed to the proof 
of courage,—an honour which has often an attractive power 
superior to the force of all opposing motives. The time has been 
when it was essential to the character of a gallant gentleman te 
have fought at least one duel. A turn of the eye, an inattention, 
a preference, a suspicion of rivalry, anything was cause enough 
with men who only wanted a pretext, and who found themselves 
a thousand times paid for the danger by obtaining the applauses 
of both sexes, by each of which bravery, for different reasons, is 
equally admired. Punishment, being thus amalgamated with 
reward, has no longer a truly penal character, and becomes still 
more efficacious. 

3rd. The duel, considered as a punishment, is also defective by 
excess, or, according to the proper expression, which will be 
elsewhere explained, it is too expensive. Sometimes, indeed, it 
amounts to nothing; but it may be capital. Between these 
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extremes of all and nothing there is a hazard of all the inter- 
mediate degrees, —wounds, scars, mutilations, limbs crippled or 
‘lost. It is plain that if a satisfaction for insults were to be 
chosen, the preference should be given to a punishment less 
uncertain and less hazardous, which can neither extend to the 
life of the offender, nor be entirely powerless. 
There is still another singularity in the penal justice which 
appertains to a duel. Costly to the aggressor, it is no less so to 


! 
| 


the injured party. The offended person cannot claim a right to 
punish the offender but by exposing himself to the same punish- 
ment, and even with a manifest disadvantage ; for the chance is 
naturally in favour of him who has the choice of his antagonist. 
This punishment, then, is at once expensive and misdirected. 
4th. Another particular inconvenience of this jurisprudence of 
| duelling consists in this: it aggravates the evil of the offence in 
) every case in which a challenge is not sent, except for some 
‘known impossibility of sending it. If the offended party does 
~ not send a challenge, he is forced to betray two capital defects of 
) ‘character,—want of courage, and want of honour: want of that 
virtue which protects society, and without which it cannot be 
maintained, and want of sensibility to the love of reputation, one 
| of the great foundations of morality. It thus happens that the 
offended party finds himself, by the law of duelling, in a worse 
situation than if there were no such law; for if he refuses this 
_ austere remedy it changes into a poison, the infection of which 
| he cannot escape. 
| 5th. Ifin certain cases the duel, in quality of punishment, is not 
| 80 inefficacious as it appears to be, it is only because an innocent 
| person has exposed himself to a punishment which is in fact a 
| pure evil. Such is the case of persons who by reason of some 
infirmity of sex, age, or state of health, cannot employ this means 
of defence. In their condition of personal feebleness they have 
no resource, except chance grants them a protector, who has at 
the same time the power and the will to risk his person, and to 
fight in their place. It is thus thata husband, a lover, a brother, 
may takeupon themselves to punish an injury to a wife, a mistress, 
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and a sister; and if in such a case the duel becomes efficacious ag 
a protection, it is only by hazarding the security of a third person, 
who finds himself burdened with a quarrel with which he has no 
personal connection, and with the origin of which he had nothing 
to do. 


_ 


It is certain that duelling, considered as a branch of penal 


justice, is an absurd and monstrous means; but absurd and mon- 
strous as it is, it cannot be denied that it answers well its prin- 
cipal object, ¢¢ entirely effaces the blot which an insult imprints 
upon the honour. Vulgar moralists, by condemning public opinioy 
upon this point, only confirm the fact. Now, whether this result 
of duelling is legitimate or not, no matter; it exists, and has its 
cause. It is essential that the legislator should look into it; so 
interesting a phenomenonshould not remain without investigation. 

An affront makes him who is the object of it be looked upon 
as degraded by his own feebleness and cowardice. Always 
placed between insult and disgrace, he can no longer stand on 
an equal footing with other men, nor pretend to the same atten- 
tions. But if, after an insult, I present myself to my adversary, 
and consent to risk my life against his, by that act I emerge from 
the humiliation into which I had sunk. If I fall, at least I am 
delivered from the public contempt and the insolent dominion 
of my enemy. If he falls, I am freed from humiliation, and the 
guilty is punished. If he is only wounded, it is a sufficient 
lesson for him and for those who might be tempted to imitate his 
conduct. Am I wounded, or is neither hurt ?—still the combat 
is not useless; it always produces its effect. My enemy perceives 
that he cannot renew his insults but at the peril of his life; 
T am not a passive being who may be outraged with impunity; 
my courage protects me, nearly as the law would do, if it visited 
such offences by a capital or afflictive punishment. 

Butif, when this means of satisfaction is open to me, I patiently 
endure an insult, I render myself contemptible in the eyes of 
the public, because such conduct betrays timidity, and timidity 
is one of the greatest imperfections in the character of a man, 
A poltroon has always been an object of contempt. 
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But ought this want of courage to be classed among the vices ? 
‘Is the opinion which degrades poltroonery a hurtful or a useiul 
prejudice ? 
_ Itcan hardly be doubted that this opinion is conformable to 
the general interest, if we consider that the first passion of every 
‘man is the desire of his own preservation, and that courage is 
‘more or less a factitious quality, a social virtue which owes its 
birth and growth to public esteem more than to every other cause. 
A momentary ardour may be kindled by anger, but a courage, 
tranquil and sustained, is only formed and ripened under the 
happy influences of honour. The contempt, then, which is felt 
for poltroonery is not a useless sentiment ; the suffering which it 
brings upon poltroons is not a pain wholly thrown away. The 
existence of the body politic depends upon the courage of the indi- 
viduals who compose it. The external security of a state against 
ks rivals depends upon the courage of its soldiers; the internal 
‘security of a state against those very soldiers depends upon the 
“courage of the mass of citizens. In one word, courage is the public 
je the tutelary genius, the sacred palladium by which alone we 
can be protected against all the miseries of servitude, remain in the 
condition of men, or escape falling beneath the very brutes. Now 
the more honourable courage is, the greater will be the number 
of courageous men; the more poltroonery is despised the fewer 
| poltroons. 
| This is not all, Where duels arein vogue, he who, being in a 
condition to fight, puts up with an insult, not only betrays 
timidity ; he revolts against the popular sanction which has made 
it a law to fight, and shows himself, on an essential point, in- 
“different to reputation. But the popular sanction is the most 
| active and the most faithful minister of the principle of utility, 
| the most powerful and the least dangerous ally of the political 
sanction. The laws of the popular sanction, as a general rule, 
are in accordance with the laws of utility. The more sensitive a 
man is upon the point of reputation, the more likely he is to be 
virtuously inclined; the less sensitive he is on that point, the 
More readily does he yield to the seduction of all the vices. 


Se 
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The result of this discussion is, that in the state of abandon: 
ment in which the laws have hitherto left the honour of the 
citizens, he who endures an insult without recurring to the satis- 
faction which public opinion prescribes, is thereby reduced toa 
humiliating dependence, and exposed to receive an indefinite 
series of affronts. He exhibits a want of that sentiment of 
courage on which the general security depends; and a lack of 
sensibility to reputation, that sensibility which is the protects 
of all the virtues and a defence against all the vices. 

Upon examining the progress of public opinion in relation to 
insults, it appears to me that, generally speaking, it has been 
good and useful; and the successive changes which the practice 
of duelling has undergone have made it more and more conform- 
able to the principle of utility. The public would be wrong, 
or rather its folly would be palpable, if, being spectator of an 
insult, it immediately directed a decree of infamy against the 
insulted party; but that it does not do. This decree of infamy 
is issued only in case the person insulted shows himself a rebel to 
the law of honour, and signs with his own hand the judgment of 
degradation. 

To speak generally, then, the , sabes has some reasons for de 
system of honour.* The real blunder is on the part of the laws, 
1st. In having suffered, in respect to insults, that anarchy and 
want of all legal redress which has caused the strange and unlucky 


* Does the public know what reason there is in its opinion? Is ib 
guided by the principle of utility, or by a mere spirit of imitation, anda 
blind instinct? Does the duellist act from an enlightened view of his 
own and the general interest? This is a question more curious than 
useful; but the following observation may help to resolve it. It is one 
thing to be determined by the presence of certain motives, and another! 
thing to perceive the influence of those motives. There is no action, 00) 
judgment, without a motive, as there is no effect without a cause. But 
to ascertain the influence which a motive exercises upon us, we must 
know how to turn the mind inward uponitself and to anatomize thought, 
The mind must be divided into two parts, of which one is employed in 
observing the other,—a difficult operation, so seldom practised that few 
are capable of it. 
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remedy of duelling to be resorted to; 2nd, In having set itself in 
opposition to duelling, a remedy imperfect and objectionable, but 
the only remedy against insults in the power of the sufferers; 
8rd, In having opposed it by disproportioned and inefficacious 
means. 


| CHAPTER XV. 

ee Remedies for Offences against Honour. 

We will begin with the means of satisfaction for offended honour ; 

and will afterwards point out the reasons which justify those means. 

Offences against honour may be divided into three classes :— 
verbal outrages, corporal insults, insulting threats. The punish- 
ment, if rendered analogous to the offence, may be made to operate 
at the same time as a means of satisfaction to the party injured. 

List of these punishments :— 

1st. Simple admonition. 

| 2nd. The offender obliged to read aloud his own sentence. 

' 8rd. The offender on his knees before the injured party. 

4th. An apology pronounced by him. 

_ 5th. Emblematical dresses (in certain particular cases). 

| 6th. Emblematical masks. 

7th. The witnesses of the insult called in to be witnesses of 

‘the reparation. 

8th. The persons whose good opinion is most important to the 

ender called to be present at the execution of the sentence. 

9th. Publicity of the judgment. 

| 10th. Banishment, longer or shorter, either from the presence 

of the injured party or from that of his friends. For an insult 

iven in a public place—as a market, a theatre, or a church— 

‘banishment from those places. 

' 11th. Fora corporal insult, a retort of the same kind, inflicted 
the injured party, or, if he prefer it, by the hand of the 
sationer. 

12th. For an insult to a woman, the man to be dressed in 
‘omen’s clothes, and the retort to be inflicted by the hand of a 
woman. 


a 
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Many of these means are new, and some of them will appear 
singular; but new means are necessary, since experience has 
shown the insufficiency of the old ones; and as to their apparent 
singularity, that very thing adapts them to their end, for it 
enables them, by analogy to the insult, to transfer to the offender 
the contempt he desired to fix upon the innocent sufferer. These 
means are varied and numerous to meet the number and variety 
of this sort of offences, to correspond to the gravity of cases, and 
to furnish reparations adapted to the different social distinctions; 
for it is not fit to treat in the same way an insult to a subaltern 
and to a magistrate, to an ecclesiastic and to a soldier, to a youth 
and to an old man. All this theatrical play, apologies, attitudes, 
emblems, forms solemn or grotesque, according to the difference 
of cases—in one word, these public satisfactions turned into spec- 
tacles, would furnish to the injured party immediate pleasures, 
and pleasures of recollection, which would well compensate the 
mortification of the insult. 

Since the injury is wrought by artificial means, artificial means 
should aid in the reparation ; otherwise it would fail to strike the 
imagination in the same way, and would not be complete. The 
offender has availed himself of a certain form of insult to turn 
the public contempt upon his adversary ; it is necessary to employ 
an analogous form of infliction in order to turn this contempt back 
upon him. Opinion causes the disease, opinion must cure it. 
The wounds inflicted by the spear of Telephus could only be 
healed by the touch of the same weapon. This is a symbol o 
the operations of justice in matters of honour. An affront has 
done the evil, an affront must work the cure. 

Let us follow out the effect of a satisfaction of this kind. The 
injured man, reduced to an intolerable state of inferiority i 
respect to his aggressor, can no longer frequent with securi 
his old places of resort, and he discovers in the future onlya 
perspective of injuries. But immediately after the legal repa- 
ration he regains what he had lost; he walks securely with 
upraised head, and even acquires a positive superiority over 
adversary. How is this change produced? It is because h 
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appears no longer a feeble and miserable being whom any one 
may tread under foot; the power of the magistrate has become 
his; no one will be eaaptod to repeat an insult so signally 
punished. His oppressor, who for a moment seemed so high, 
has fallen from his car of triumph ; the punishment to which he 
has been subjected in the sight of so many witnesses proves that 
he is no longer to be feared ; and nothing of his violence remains 
except the recollection of his chastisement. What more can the 
insulted party desire? What more could he do if he had the 
strength of a giant ? 

Tf legislators had always fitly applied this system of satisfac- 
ions, duelling never would have come into existence, for it 
ways has been, and now is, only a supplement to the insuffi- 

cy of the laws. In proportion as this void of legislation is 
filled by regulations adapted to the protection of honour, we shall 

fre the usage of duels diminished; and it would cease at once if 
a ion of honorary satisfactions were introduced, conformed to 
public opinion, and faithfully administered. In former times 
duels served as a means of decision in a great number of cases 
in which it would be the height of absurdity to employ them 

w. A suitor who should send a challenge to his antagonist to 

| e a title, or to establish a right, would be thought a fool; 


te in the twelfth century that means was constantly employed 


or those purposes. Whence the change? It comes from that 
in jurisprudence which has gradually taken place. Jus- 

fice growing more enlightened, and directing itself by better 
rules and forms, has offered means of redress preferable to the 
duel.* The same cause will continue to produce the same effects. 
soon as the law shall offer a certain remedy against offences 
wound the honour, no one will be tempted to recur to an 
mivocal and dangerous means. Who loves pain and death ? 
obody. Such a sentiment is equally a stranger to the heart of 
hero and to the soul of the coward. It is the silence of the 


* In France, the duel in civil cases was abolished by Philip-le-Bel, in 
305. He had rendered the Parliament stationary at Paris, and had done 
mch for the establishment of judicial order. 
ee 


a ae > ene 
ee 


$08 PRINCIPLES OF THE PENAL coDE. 


laws, it is the forgetfulness of justice, which drives the wise mall 
to this sole, sad resource of self-protection. 

To give to honorary satisfaction all the extent and force af 
which it is susceptible, the definition of offences against honour 
ought to have latitude enough to embrace them all. Follow 
public opinion, step by step; be its faithful interpreter. All 
which opinion regards as an assault upon honour, let the laws so 
regard. Is a word, a gesture, a look sufficient in the public eye 
to constitute an insult ?—that word, that gesture, that look, in 
the view of justice, should constitute an offence. The intent to 
injure is an injury. Everything intended to testify contempt for 
a man, or to draw contempt upon him, is an insult, and ought to 
have its reparation. 

Is it said that these insulting signs, doubtful in their nature, 
fugitive and often imaginary, would be difficult to ascertain, and 
that persons easily offended, seeing an insult where there was 
none, might subject the innocent to undue punishment ? 

Tis danger amounts to nothing; for it is quite easy to trace the 
line of separation between real and imaginary injuries. This may 
be accomplished by allowing the plaintiff to question the defendant 
as to his intention—‘‘ Did you design by such a word or action 
to testify contempt for such a person?’ If the defendant denies 
the intention, his answer, true or false, is enough to purge the 
honour of him who has been, or who thinks himself offended.| 
For even if the injury were quite unequivocal, to deny it is to 
have recourse to falsehood; it is the avowal of a fault, it is 
the betrayal of fear or weakness; in one word, it is an act of 
inferiority, it is to humble one’s self before an adversary. 

In arranging the catalogue of offences which have the character| 
of insult, there are some necessary exceptions. Care must be| 
taken not to involve in a decree of proscription useful acts ot 
public: censure, an exercise of the power of the popular sanction, 
There must be reserved to friends and to superiors the authority 
of correction and reprimand; it is necessary to protect the liberty 
of history, ard the liberty of criticism. 
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CHAPTER XVI. 
Vindictive Satisfaction. 


Tuts subject does not require many particular rules. Every kind 
of satisfaction, as it is a punishment to the offender, naturally 
' produces a pleasure of vengeance to the injured party. 

That pleasure is a gain ; it calls to mind Samson’s riddle—it is 
the sweet coming out of the terrible, it is honey dropping from 
the lion’s mouth. Produced without expense, a clear gain result- 
ing from an operation necessary on other accounts, itis an enjoy- 
ment to be cultivated, like any other; for the pleasure of ven- 
geance, abstractly considered, is, like every other pleasure, a good 
in itself. It is innocent while restrained within the limits of the 
law; it only becomes criminal at the moment when it breaks 
liBeo limits. It is not vengeance which is to be regarded as the 
i malignant and dangerous passion of the human heart ; it is 
‘antipathy, it is intolerance—the hatreds of pride, of prejudice, of 
iin, of politics. The enmity which is dangerous is not that 
which is well founded, but that which springs up without any 
substantial cause. 

I Useful to the individual, this motive is also useful to the public; 
indeed, it is necessary. It is this vindictive satisfaction which 
sets the tongues of witnesses in motion; it is this which animates 
\the accuser and engages him in the public service, in spite of the 
| embarrassments, the expenses, the enmities to which it exposes 
| him ; it is this, too, which surmounts the public pity in the punish- 
/ment of criminals. Take away this resource, and the power ot 
‘the laws will be very limited; or, at all events, the tribunals 
‘will not obtain assistance, except for money—a means not only 
burdensome to society, but exposed to other very serious objections. 
' Common moralists, always duped by words, are not able to 
comprehend this truth. The spirit of vengeance is odious; all 
|| satisfaction drawn from that source is faulty; forgiveness of 
injuries is the first of virtues. No doubt those implacable cha- 
tacters which no satisfaction can soften are odious. and ought 
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to be so. Forgetfulness of injuries is a virtue necessary te 
humanity ; but it becomes a virtue only after justice has done if 
work, when it has furnished or denied a satisfaction. Before that, 
to forget injuries is to invite their repetition; it is not being th 
friend, it is being the enemy of society. What more can crime 
desire than an arrangement by which offences shall be alway; 
pardoned ? 

What ought to be done to afford this vindictive satisfaction | 
Everything which justice requires for the sake of satisfactions 0} 
other kinds and for the punishment of the offence, but nothing more 
The least excess consecrated to the sole object of vengeance woul 
be a pureevil. Inflict the proper punishment, and let the injure¢ 
party derive from it such a degree of satisfaction as comports witl 
his situation, and of which his nature is susceptible. 

But though nothing should be added to the severity o 
punishment with this particular end in view, the punishmen' 
may be modified for the accomplishment of this end, according 
to what may be supposed to be the sentiments of the injured 
party, from his position or from the nature of the offence. The 
preceding chapter contains some examples of this sort; other: 
will be given when treating of the choice of punishments. 


CHAPTER XVII. 


Substitutive Satisfaction; or, Satisfaction at the charge of 
a Third Party. 


In ordinary cases, the expense of satisfaction ought to fall upo 
the author of the evil; because, falling in that way, it tendsi 
quality of punishment to prevent the evil—that is, to dimini 
the frequency of the offence. Where it falls upon another pers 
it has no such tendency. 

Where this reason does not exist, with regard to the 
respondent, the law of responsibility must be modified in conse 
quence; or, in other terms, a third person must be called in: 
pay, instead of the author of the damage, when he cannot him 
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self furnish the satisfaction, and when such an obligation imposed 
upon a third person tends to prevent the offence. 

This may happen in the following cases :—Ist. The responsi- 
bility of a master for his servant 2nd. The responsibility of a 
guardian for his ward. 8rd. The responsibility of a father for 
his children. 4th. The responsibility of a mother for her chil- 
dren, in her character of guardian. 5th. The responsibility of a 
husband for his wife. 6th. The responsibility of an innocent 
person who profits by the offence. 

I. Responsreriry or A Mastrer.—This responsibility is founded 
upon two reasons, the one of security, the other of equality. This 
obligation imposed upon the master acts like a punishment, and 
diminishes the chance of like mishaps. He is interested to know 
the character, and to watch over the conduct of those for whom he 
is responsible. By making him accountable for neglect of this duty, 
the law appoints him a police inspector and a domestic magistrate. 

Besides, the condition of a master almost necessarily supposes 
a certain fortune, the quality of being an injured party supposes 
nothing of that sort. Since an inevitable evil lies between two 
parties, it is best to throw the weight of it upon him who has 
most means of sustaining it. 

This responsibility may have some inconveniences, but if it 
did not exist there would be more and worse ones. If a master 
wished to occasion a trespass upon the lands of his neighbour, to 
expose him to some accident, to inflict a piece of vengeance upon 
him, to make him live in continual inquietude, he would only 
' need choose some vicious domestics, to whom he might hint the 
service of his passions and his haireds, and that without com- 
|| manding anything, without being an accomplice, and without 
affording any evidence of participation; always ready to sustain 
or to disavow, he would make them the instruments of his 
designs, and would run no risks himself.* By showing them a 
little more than ordinary confidence, by taking advantage of their 
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* There are many ways of injuring another without any trace of 
participation. I have been told by a French lawyer, that when the 
Parliaments wished to save a culprit, they selected with design some 
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attachment, their devotedness, their servile vanity, there is “a 
thing he could noi attain by general instigations without expo 
ing himself to the danger of commanding anything in particular, 
and he would enjoy with impunity the evil which he had done 
by their hands. ‘‘ Unfortunate that I am,” cried Henry II., one 
day, when wearied with the haughtiness of an insolent prelate. 
‘‘ What! so many servants who boast their zeal, and not one 
who dares to avenge me!”” The murder of Becket was the fruit 
of this imprudent or criminal apostrophe. 

What, in the master’s case, diminishes in a great degree He 
danger of his responsibility, is the responsibility of the servant, 
The real author of the evil, as far as circumstances permit, ought 
to be the first to support its troublesome consequences; he ought 
to be charged with the burden of satisfaction according to his 
capacity ; so that a negligent or vicious servant may not coolly 
say, while doing the damage, ‘ It is my master’s affair, not mine.” 

Besides, the responsibility of the master is not always the 
same; it must vary according to circumstances, which mo 
cea with attention. 

The first thing to be considered is the degree of connection 
subsisting between the master and the servant. If the question 
is of a day-labourer, or a man engaged by the year; of a work- 
man who lodges abroad, or in the house; of an apprentice or @ 
slave ; it is clear that the closer the connection is the greater 
should be the responsibility. A foreman is less dependent upon 
his employer than a lackey upon his master. 

The second thing to be considered is the nature of the work 
upon which the servant is employed. The presumptions against 
the master will be weaker in those cases in which his interest is 
most exposed to suffer by the negligence of his servants, and 
stronger in the contrary cases. In the first case the master 
already has a sufficient motive to be watchful; in the second he 
may not have that motive, and the law should supply it. 


unskilful person to’report the cause, hoping that his blunders would lea: 
some loop-hole for annulling the sentence! Chicane so artful is almosi 
entitled to the epithet of genius. 


q 
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Third. The master is peculiarly responsible when the mischief 
has happened by occasion, or in the act of his service : because 1t 
is to be presumed that he directed it, or at least that he foresaw 
what has happened; and because he can easier watch his servants 
at those times than while they are at liberty. 

There is a case which seems to reduce to a low degree, if it 
does not altogether annihilate, the strongest reason for the master’s 
responsibility : viz., when the evil is caused by a grave offence, 
accompanied consequently by a proportionate punishment. Ifa 
Hien of mine, for example, having a personal quarrel with my 
neighbour, sets his barn on fire, ought I to be responsible for a 

damage which I could not prevent? If the fellow did not fear 
‘being hung, would he fear a dismissal from my service ? 

Such are the presumptions which serve as a basis to respon- 
sibility ; presumption of negligence on the part of the master; 
presumption of his superiority in wealth. But it is not to be 
forgotten that presumptions are nothing when belied by facts. 
\For example, an accident has happened by the overturn of a 
| ew Nothing is known of the injured party. Itis presumed 

that he stands in need of an indemnity from the owner of the 
| Wuhicle, who offers himself to the imagination as being well able 
‘to support the loss. But what becomes of this presumption, when 
it is known that this owner is a poor farmer, and the injured 

party an opulent landlord; that the first would be ruined if 
obliged to pay an indemnity, hardly of the slightest consequence 
| to the other ? Presumptions ought to guide, but not to govern 
‘us. The legislator ought to consult them in establishing general 
tales; he should leave it to the magistrate to modify their appli- 
i cation according to individual cases. 

| The general rule would establish the responsibility of the 
| master ; but the magistrate, according to circumstances, might 
| change this arrangement, and make the weight of the loss fall 
upon the true author of the evil. 

) The greatest abuse which can result from leaving to the magis- 
| trate the utmost latitude in this distribution will be to produce, 
in certain cases, the same inconvenience which must necessarily 
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result from a general and inflexible rule. Should the magistrate 
on one occasion favour the author of the evil, and the master on 
another? He who suffers wrong will suffer no more from this 
partiality than he might have suffered from the inflexibility of 
the law. : 

In our systems of law, no attention has been given to these 
modifications. The entire burden of the loss has been thrown 
sometimes upon the servant who has caused the damage, and 
sometimes upon the master; whence it follows that sometimes 
security and sometimes equality have been neglected, both of 
which ought alternately to have the preference, according to the 
nature of the case. 

II. Responstsrnity oF a Guarpran.—The ward is not an 
advantage to the guardian; in general he is a burden. If the 
ward has sufficient means to furnish satisfaction, it is not neces- 
sary that another should pay for his acts. If he has no means of 
his own, the wardship is too heavy a burden in itself to be loaded 
with factitious responsibility. All that security requires is to 
attach to the negligence of the guardian, proved or even presumed, 
an amend more or less weighty, according to the nature of the 
proofs, but such as never to exceed the amount required for 
satisfaction. 

III. Responstprnity or a Faruer.—tlf a master ought to be 
responsible for the faults of his servants, for a much stronger 
reason a father ought to be so for those of his children. Ifa 
master can and ought to watch over those who depend upon him, 
it is a duty more pressing upon a father, and much easier to be 
fulfilled. He not only exercises over his children the authority 
of a domestic magistrate, but he has all the ascendancy of affee- 
tion. He is not only the guardian of their physical existence, 
he has it in his power to be the controller of their feelings. Ifa 
master may abstain from employing, or may dismiss upon dis- 
covery, a servant who evinces dangerous dispositions, a father, 
who can fashion at his pleasure the character and habits of his 
children, is justly thought to be the author of all the dispositions 
which they manifest. If they are depraved, it is almost always 
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the effect of his negligence or of his vices; and he ought to bear 
the consequences of an evil which he might have prevented. 

If, after a reason so weighty, there needs yet another argument, 
it may be said that children, saving the rights which their quality 
of sensitive beings confers upon them, are a part of the father’s 
property, and ought so to be regarded. He who enjoys the 
advantages of the possession, ought to support its inconveniences. 
The good is more than a compensation for the evil. It would be 
strange if the loss or depredations occasioned by children should 
be borne by an individual who knows nothing of them, except by 
their heedlessness or their malice, rather than by him who finds 
in them the greatest source of his happiness, and who indemnifies 
himself by a thousand hopes for the actual cares of their education. 

But this responsibility has a natural limit. The majority of a 
son, or the marriage of a daughter, putting an end to the father’s 
authority, puts an end also to his legal responsibility. He ought 
not to be answerable for actions which he no longer has the 
power to prevent. 

To perpetuate for life the father’s responsibility, on the plea 
that he is the author of the vicious dispositions of his children, 
gould be unjust and cruel; for in the first place it is not true 
that all the vices of an adult are attributable to the defects of his 
education. Diverse causes of corruption, after the epoch of inde- 
pendence, may triumph over the most virtuous education. Be- 
sides, the condition of a father is sufficiently unfortunate when 
the bad dispositions of a son arrived at man’s estate break out 
into offences. What he has already suffered in his family, the 
anguish he feels from the misconduct or dishonour of a son, is a 
kind of punishment which nature inflicts upon him, and which 
the law need not aggravate. It would be pouring poison upon 
his wounds, and that without any hope of repairing the past, or 
providing against the future. Those who have attempted to 
justify such barbarous jurisprudence by the example of China, 
have not recollected that the authority of a father, ending in that 
country only with his life, it is but just that his responsibility 

should continue as long as his power. 
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IV. Responsiprnitry oF THE Moturer.—The obligation of | 
mother is naturally regulated by her rights, on which her means 
of control depend. If the father is alive, the mother’s responsi- 
bility, like her power, remains absorbed as it were in that of her 
husband. If he is dead, and she has taken the reins of domestic 
gevernment into her own hands, she becomes responsible for those | 
who are subject to her authority. 

V. Responsisrity or A Hussanp.—This case is as simple as | 
the preceding. The obligation of a husband depends upon his | 
rights. As the administration of the property belongs to him 
alone, unless the husband were answerable, the injured party 
would be without remedy. This reasoning supposes the order of 
things generally established; that order so necessary to the peace 
of families, to the education of children, to the maintenance of 
manners,—that order so ancient and universal, which subjects” 
the wife to the power of the husband. As he isher chief and her 
guardian, he is answerable for her in the eye of the law. He is 
even charged with a responsibility still more delicate before the 
tribunal of opinion; but that is a matter which does not apper- 
tain to the present subject. 

VI. ResponsIBILity or aN INNOCENT Person.—It often happens. 
that a person, without having had any share in an offence, derives: 
from it a certain and perceptible profit. Is it not proper that 
this person should be called upon to indemnify the injured party, 
if the offender cannot be found, or cannot furnish an in- 
demnity ? 

Such a procedure would be conformable to the principles which 
we have laid down, namely,—first, regard for secwrity: for there 
might be an aiding and abetting, though there might be no proof 
of it; next, the care of equality: since it is better for one person 
merely to be deprived of a gain, than for another to be left to 
suffer a loss. 

Examples will make this clearer. By means of a breach made 


in a dike, he who was in possession of the benefit of irrigation 
has been deprived of it, and it has been bestowed upon another. 
He who comes into the enjoyment of this unexpected advantage 


— 


PRINCIPLES OF THE PENAL CODE. $17 


ought to share a part at least of his gain with the person who has 
experienced the loss. 

A tenant for life, whose property passes by settlement to 4 
stranger, is killed, and leaves a family in want. The residuary 
proprietor, who realizes in consequence a premature possession, 
ought to make some allowance to the children of the deceased. 

A benefice is vacated, because the possessor has been killed; 
if he leaves a wife and children in poverty, the successor owes 
. an indemnity proportionate to their need and to his gain. 


ee 


CHAPTER XVIII. 
Subsidiary Satisfaction at the Public Expense. 


Tue best fund whence satisfaction can be drawn is the property 
|e the delinquent,—since it then performs, as we have seen, with 
“superior convenience the functions both of satisfaction and of 
| punishment. 

But if the offender is without property, ought the injured 
“person to remain without satisfaction? No; for, according to 


i 
' 


the reasons already laid down, satisfaction is almost as necessary 
as punishment. It ought to be furnished out of the public 
treasury, because it is an object of public good, and the security 
of all is interested in it. This obligation of the public to furnish 
| satisfaction is founded upon a reason which has the evidence of 
an axiom. A pecuniary charge divided among the mass of indi- 
viduals is nothing to each contributor, in comparison with what 

_ it would be to an individual or a small number. 
If inswrance is useful in enterprises of commerce, it is not less 
so in the great social enterprise in which the associates find them- 
selves united as partners, in consequence of a train of chances, 
without knowledge or choice on their part, without the power of 
separation, or of securing themselves by any prudential means 
from a multitude of snares which they mutually spread for each 
other. The calamities which spring from offences are evils not 
less real than those which result from accidents of nature. If the 
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owner of a house sleeps sounder because it is insured against fire, 
his sleep will be sounder yet if he is also insured against robbery. 
Putting out of sight the abuses to which it is liable, it seems im- 
possible to give too much extension to a means so ingenious, 
which renders real losses so slight, and which gives so much secu- 
rity against eventual evils. 

But all kinds of inswrances are exposed to great abuse from 
fraud or negligence; fraud on the part of those who feign or 
exaggerate losses for the sake of obtaining indemnities not due; 
negligence on the part of the assurers in not taking necessary 
precautions, or on the part of the assured, who use less diligence 
in protecting themselves against losses which are certain to be 
made up. 

In a system of satisfactions at the public expense we have, then, 
to fear— 

Ist. A secret connivance between a party pretending to be 
injured and the author of a pretended offence to obtain an 
indemnity not due. 

2nd. Too great security on the part of individuals, who, not 
having the same consequences to fear, will no longer make the 
same efforts for the prevention of offences. 

This second danger is little to be dreaded. Nobody will 
neglect an actual possession certain and present in the hope of 
recovering, in case of loss, an equivalent for the thing lost, even 
a perfect equivalent; and when we consider that an indemnity 
cannot be obtained without trouble and expense, that there is a 
temporary privation, that the vexations of a claim and its pursuit 
are to be encountered, and the disagreeable part of an accuser to 
be played; and that, after all, under the best system of procedure, 
success is always doubtful ;—these things considered, it is plain 
that every man will still have motives enough to watch over his 
property, and not to encourage offences by negligence. 

On the side of fraud the danger is much greater. It can only 
be prevented by detailed precautions, which will be explained 
elsewhere. It will here suffice to point out, as examples, two 
opposite cases, one in which the utility of the remedy surpasses 
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the danger of abuse, the other in which the danger of abuse is 
greater than the utility of the remedy. 
Whenever the damage is occasioned by an offence of which 


the punishment is severe, and the author of which must be juridi- 
eally ascertained, and also the fact of an offence committed, fraud 
is very difficult. The only method an impostor, who pretends to 
be injured, can employ to procure an accomplice, is to give him a 
part of the profits of the fraud; but, provided there has not been 
a neglect of the clearest principles of proportion between offences 
and punishments, the punishment which such an accomplice must 
encounter would be more than equivalent to the total profit of 
the fraud. 

Observe, that the offender must be judicially convicted before 
the satisfaction is granted; without that precaution the public 
treasure would be exposed to pillage. Nothing would be more 
= than stories of imaginary robberies, of pretended thefts 
committed by unknown persons who had taken to flight, ina 
‘manner the most secret, and in nights the darkest. But when 
\* is necessary to bring the offenders into court, a secret under- 
standing is not easy. This is not a part which can be readily 
filled; for, besides the certainty of punishment for the alleged 
offence encountered by the person who charges himself with it, 
in case the imposture be discovered, there will be still a particular 
and additional punishment to be shared by both accomplices ; 
and if it be recollected how difficult it is to fabricate a probable 
history of an offence absolutely imaginary, it is likely that these 
| kinds of frauds will be very rare, if they ever happen at all. 

The danger most to be apprehended is the exaggeration of a 

| loss resulting from a real offence. But then it is necessary that 

| the offence be susceptible of such sort of falsehood,—a case suffi- 
ciently rare. 

It would seem, then, that it may be regarded as a general 
maxim, that in all cases in which the punishment of the offence 
is severe, there is no occasion for apprehending that an imaginary 
offender will charge himself with the offence for the sake of a 
doubtful gain. 
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But, for the opposite reason, when the damage results from an 
offence of which the punishment is slight or nothing, if the pub- 
lic treasure were responsible in such cases, the danger of abuse 
would be at its highest point. . Insolvency is an example of this 
sort. Who so poor that he would not be trusted, if the publie 
were his security? What treasure would suffice to pay th 
creditors, whose debtors were really deficient, and how easy it 
would be to get up false debts ? 

Not only would such an indemnity be liable to abuse, it would 
be unreasonable; for, in the transactions of commerce, the risk of 
loss makes a part of the price of merchandise and of the interest 
of money. Let the merchant be sure of losing nothing, and he 
would sell cheaper; so that, to demand an indemnity from the 
public for a loss thus made up for beforehand, would be asking fo 
be paid twice over. 

There are still other cases in which satisfaction ought to be a 
public charge. 

Ist. The case of physical calamities, such as inundations and 
fires. Aids furnished by the state to sufferers in that way are 
not solely founded on the principle that an evil divided among 
many becomes light; they rest also upon this other principle— 
that the state, as protector of the national wealth, is interested to 
prevent the deterioration of its domain, and to re-establish the 
means of reproduction in places which have suffered. Such were 
the liberalities, so called, of the great Frederic towards provinces 
desolated by some scourge; they were acts of prudence and con- 
servation. 

2nd. Losses and misfortunes in consequence of hostilities. 
Those who have been exposed to the invasions of a public enemy 
have so much the clearer right to a public indemnity, since they 
may be considered as having sustained a shock which threatened 
all the citizens, and as having been by their situation the most 
exposed points of the public defence. 

8rd. Evils resulting from unintentional mistakes of the ministers 
of justice. An error of justice is always of itself a subject of 
lamentation; but that such an error, when known, should not be 
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repaired by proportional indemnities, is an overthrow of social 
order. Ought not the public to follow the same rules of equity 
which it imposes upon individuals? Is it not an odious thing 
that the government should exert its power to exact severely all 
vat is due to it, and should avail itself of the same means to 
the payment of its own debts? But this obligation is so 
evident, that no attempt to demonstrate it can make it clearer. 
4th. Responsibility of a community for a high-handed offence 
committed ina public part of its territory. It is not properly the 
public which is responsible in this case; it is the district or the 
province which should be taxed for the reparation of an offence 
ting from negligence of police. 
In cases of competition, the interests of an individual ought to 
precedence of those of the treasury. What is due to an 
injured party under the title of satisfaction ought to be paid in 
preference to what is due to the public by way of fine. This is 
‘not the decision of vulgar jurisprudence, but it is the decision of 
reason. The loss to an individual is an evil that is felt ; the gain . 
the public is a good felt by nobody. What the offender pays 
i quality of fine is a punishment, and nothing more ; what he 
in quality of satisfaction is also a punishment, and a severer 
me; it is, beside, a satisfaction to the injured party, and so far a 
good. What I pay to the state, a creature of reason with which 
I have no quarrel, affects me only with the sort of chagrin I 
jeiipuld feel if I dropped the same money into a well; what I pay 
ito my adversary, the satisfaction which I am forced to make, at 
‘my own expense, to him I wished to injure, is a degree of humi- 


ess which gives to punishment its most appropriate character. 
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PART THIRD 


PUNISHMENTS 


CHAPTER I. 
Punishments which ought not to be inflicted. 


Tae cases in which punishment ought not to be inflicted may be 
reduced to four heads: when punishment would be—1st, Mis- 
applied ; 2nd, Inefficacious; 3rd, Superfluous; 4th, Too expensive. 

I. Pontsoments Misappriep.—Punishments are misapplied 
wherever there is no real offence, no evil of the first order or of 
the second order; or where the evil is more than compensated by 
an attendant good, as in the exercise of political or domestic 
authority, in the repulsion of a weightier evil, in self-defence, &e. 

If the idea of what constitutes a real offence has been clearly 
apprehended, it will be easy to distinguish real from imaginary 
offences—from those acts, innocent in themselves, which haye 
been arranged among offences by prejudice, antipathy, mistakes 
of government, the ascetic principle, in the same way that several 
wholesome kinds of food are considered among certain nations 
as poisonous or unclean. Heresy and witchcraft-are offences of 
this class. ia 

II. Inerricactous Punisaments.—lI call those punishments 
inefficacious which have no power to produce an effect upon the 
will, and which, in consequence, have no tendency towards the 
prevention of like acts. 

Punishments are inefficacious when directed against individuals 
who could not know the law, who have acted without intention, 
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_ who have done the evil innocently, under an erroneous supposition, 
or by irresistible constraint. Children, imbeciles, idiots, though 
they may be influenced, to a ices by rewards and 
threats, have not a sufficient idea of futurity to be restrained by 
punishments. In their case laws have no efficacy. 
If a man is determined to act by a fear superior to that of the 
_ heaviest legal punishment, or by the hope of a preponderant good, 
it is plain that the law can have little influence over him. We 
have seen laws against duelling disregarded, because men of 
honour are more afraid of shame than of punishment. Punish- 
ments directed against religious opinions generally fail to be 
effectual, because the idea of everlasting reward triumphs over 
the fear of death. According as these opinions have more or less 
influence, punishment, in such cases, is more or less efficacious. 
| ILL. Surerrivovs Punisuments.—Punishments are superfluous 
in cases where the same end may be obtained by means more mild 
_—instruction, example, invitations, delays, rewards. A man 
| spreads abroad pernicious opinions: shall the magistrate therefore 
| seize the sword and punish him? No; if it is the interest of one 
‘individual to give currency to bad maxims, it is the interest of a 
thousand others to refute him. 
| IY. Pountsumenrs too Exrenstve.—If the evil of the punish- 
‘ment exceeds the evil of the offence, the legislator will produce 
more suffering than he prevents. He will purchase exemption 
‘from a lesser evil at the expense of a greater evil. 
| Two tables should be kept in view—one representing the evil 
|of offences, the other the evil of punishments. 
| The following evils are produced by every penal law :—Ist. \ 
Heil of coercion. It imposes a privation more or less painful 
according to the degree of pleasure which the thing forbidden 
‘has the power of conferring. 2nd. The sufferings caused by the 
\punishment, whenever it is actually carried into execution. 3rd. 
a of apprehension suffered by those who have violated the law 
or who fear a prosecution in consequence. 4th. Evil of false 
prosecutions. This inconvenience appertains to all penal laws, 
but particularly to laws which are obscure and to imaginary 
y¥ 2 
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offences. A general antipathy often produces a frightful dispo- 
sition to prosecute and to condemn upon suspicions or appearances. 
5th. Derivative evil suffered by the parents or friends of those wh 
are exposed to the rigour of the law. 

Such is the table of evils or of expenses which the Icgiclata 
ought to consider every time he establishes a punishment. 

It is from this source that the principal reason is drawn for 
general. amnesties, in case of those complicated offences which 
spring from a spirit of party. In such cases it may happen that 
the law envelopes a great multitude, sometimes half the to 
number of citizens, and perhaps more than half. Will you punish 
all the guilty? Will you only decimate them? In either case. 
the evil of the punishment is greater than the evil of “| 
offence. 

If a delinquent is loved by the people, so that his punichmel 
will cause national discontent; if he is protected by a fo: 
power whose good-will it is necessary to conciliate; if he is able 
to render the nation some extraordinary service ;—in these parti- 
cular cases the grant of pardon is founded upon a calculation of 
prudence. It is apprehended that punishment of the offence will 
cost society too dear. 


CHAPTER II. 
Adsit 
Regula, peccatis que penas irroget equas: 
Ne scutica dignum, horribile sectere flagello. 
Hor. 1. i. Sat. iii. 
Let’s have a rule 
Which deals to crimes an equal punishment : 
Nor tortures with the horrid lash for faults 
Worthy a birchen twig. 


Proportion between Offences and Punishments. 


MonTEsQuiev perceived the necessity of a proportion between 
offences and punishments. Beccaria insists upon its importance. 


"pil 
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_ But they rather recommend than explain it; they do not tell in 


what that proportion consists. Let us endeavour to supply this 
defect, and to give the principal rules of this moral arithmetic. 

Frast Rute.— The evil of the punishment must be made to exceed 
the advantage of the offence. 

The Anglo-Saxon laws, which established a price for the lives 
of men, two hundred shillings for the murder of a peasant, six 
times as much for that of a noble, and thirty-six times as much for 
that of the king, notwithstanding this show of pecuniary propor- 


tion, were evidently deficient in moral proportion. The punishment 


might appear as nothing compared to the advantage of the offence. 

The same error is committed whenever a punishment is decreed 
which can only reach a certain point, while the advantage of the 
offence may go much beyond. 

Some celebrated authors have attempted to establish a contrary 
maxim. They say that punishment ought to be diminished in 
proportion to the strength of temptation; that temptation dimi- 
nishes the fault; and that the more potent seduction is, the less 
evidence we have of the offender’s depravity. 

This may be true; but it does not contravene the rule above 
laid down: for to prevent an offence, it is necessary that the 
repressive motive should be stronger than the seductive motive. 
The punishment must be more an object of dread than the offence 
is an object of desire. An insufficient punishment is a greater 
evil than an excess of rigour; for an insufficient punishment is 
an evil wholly thrown away. No good results from it, either to 
the public, who are left exposed to like offences, nor to the 
offender, whom it makes no better. What would be said of a 
surgeon, who, to spare a sick man a degree of pain, should leave 
the cure unfinished ? Would it be a piece of enlightened humanity 
to add tothepainsof the disorder the tormentof a useless operation? 

Seconp Rute.—The more deficient in certainty a punishment 
ts, the severer it should be. 

No man engages in a career of crime, except in the hope of 
impunity. If punishment consisted merely in taking from the 


guilty the fruits of his offence, and if that punishment were 
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inevitable, no offence would ever be committed; for what man 
is so foolish as to run the risk of committing an offence with 
certainty of nothing but the shame of an unsuccessful attempt ? 
In all cases of offence there is a calculation of the chances for and 
against; and itis necessary to give a much greater weight to the 
punishment, in order to counterbalance the chances of impunity. 

It is true, then, that the more certain punishment is, the less 
severe it need be. Such is the advantage that results from sim- 
plicity of laws, and a good method of procedure. 

For the same reason it is desirable that punishment should 
follow offence as closely as possible ; for its impression upon the 
minds of men is weakened by distance, and, besides, distance adds 
to the uncertainty of punishment, by affording new chances of 
escape. 

Tuirp Rure.— Where two offences are in conjunction, the greater 
offence ought to be subjected to severer punishment, in order that the 
delinquent may have a motive to stop at the lesser. 

Two offences may be said to be in conjunction when a man 
has the power and the will to commit both of them. A high- 
wayman may content himself with robbing, or he may begin 
with murder, and finish with robbery. The murder should be 
punished more severely than the robbery, in order to deter him 
from the greater offence. 

This rule would be perfectly carried out if it could be so ordered 
that for each portion of evil committed there should be a corre- 
sponding portion of punishment. Let a man who has stolen ten 
crowns be punished as severely asif he had stolen twenty, and he 
will be a fool to take the less sum in preference to the greater. 
Equal punishment for unequal offences is often a motive for com- 
mitting the greater offence. 

Fovrtn Rurz.—The greater an offence is, the greater reason there 
ts to hazard a severe punishment for the chance of preventing it. 

We must not forget that the infliction of punishment is a cer- 
tain expense for the purchase of an uncertain advantage. To 
apply great punishments to small offences is to pay very dearly 
for the chance of escaping a slight evil. 
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| The English law which condemned women to be burnt for 

passing counterfeit coin, was a direct invasion of this rule of pro- 
portion. If burning were a punishment ever to be adopted, it 
ought to be confined to the single case of incendiary homicides. 
Firra Rore.— The same punishment for the same offence ought not 
to be inflicted upon all delinquents. It is necessary to pay some 
regard to the circumstances which affect sensibility. 

The same nominal punishments are not the same real punish- 
ments. Age, sex, rank, fortune, and many other circumstances, 
ought to modify the punishments inflicted for the same offence. 
If the offence is a corporal injury, the same pecuniary punish- 
ment would be a trifle to the rich, and oppressive to the poor 
The same punishment which would brand with ignominy a man 

of a certain rank, would not produce even the skghtest stain in 
ease the offender belonged to an inferior class. The same im- 
_ prisonment would be ruin to a man of business, death to an infirm 
old man, and eternal disgrace to a woman, while it wovld be 
next to nothing to an individual placed under other circumstances. 
) Let it be observed, however, that the proportion between 
_ punishments and offences ought not to be so mathematically fol- 
lowed up as to render the laws subtle, complicated, and obscure. 
Brevity and simplicity are a superior good. Something of 
exact proportion may also be sacrificed to render the punishment 
| more striking, more fit to inspire the people with a sentiment of 
"aversion for those vices which prepare the way for crimes. 


] 


CHAPTER III. 


Of Prescription as regards Punishment. 


Ovenr punishment to be limited in point of time ?—in other 
words, if the delinquent is successful for a given period in evad- 
ing the law, ought he to escape punishment? Shall the law in 
"such a case no longer take cognizance of the offence? This is 
a question still contested. There must always be much that is 
arbitrary, both in the choice of offences which shall have the 
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privilege of this pardon, and in the number of years after whick 
the privilege shall begin. 

Pardon can be safely allowed for offences of rashness and negli- 
gence, offences resulting from a fault exempt from bad intention. 
The very accident which makes such offenders puts them on their 
guard, and thenceforth they are little to be feared. For such 
individuals pardon is a good; and in such cases it is an evil to 
nobody. 

Prescription may also be extended to offences not completed, 
to attempts that have failed. The delinquent, during the interval, 
has undergone the punishment in part,—for to fear it is to feel 
it. Besides, he has abstained from like offences, he has reformed, 
he has become a useful member of society. He has recovered 
his moral health without the employment of that bitter medicine 
which the law had prepared for him. 

But when the question relates to more serious offences, for 
example, the fraudulent acquisition of a large sum of money. 
polygamy, a rape, a robbery, it would be odious and fatal to 
allow wickedness, after a certain time, a triumph over innocence. 
No treaty should be had with malefactors of that character. Let 
the avenging sword remain always hanging above their heads. 
The sight of a criminal in the peaceful enjoyment of the fruit of 
his crime, protected by the laws he has violated, is a consolation 
to evil doers, an object of grief to men of virtue, a public insult 
to justice and to morals. 

To perceive all the absurdity of an impunity acquired by 
lapse of time, it is only necessary to imagine the law to be 
expressed in terms like these: ‘‘ But if the murderer, the robber, 
the fraudulent acquirer of another’s goods, shall succeed for 
twenty years in eluding the vigilance of the tribunals, his address 
shall be rewarded, his security shall be re-established, and the 
fruit of his crimes shall become his lawful possession.” 
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CHAPTER IV. 
Mistaken Punishments, or Punishments misapplied. 


Pour1suMment ought to bear directly upon the individual who is to 
be subjected to its influence. If you desire to influence Titius, 
‘it is upon Titius that the punishment ought to act. Ifa punish- 

ment destined to influence Titius falls upon any one else than 
‘Titius himself, it is quite clear that such a punishment is mis- 
applied. 

Buta punishment directed against those who are dear to a 
man is a punishment to that man; for he participates in the suf- 
- ferings of those to whom he is attached by sympathy, and a hold 
ean be got upon him by means of his affections. This doctrine 
is true, but is it good? Is it conformable to the principle of 
utility ? 

To ask if a punishment of sympathy acts with as much force 
| as a direct punishment, is to ask if, in general, attachments to 
| others are as strong as the love of one’s self. 

If self-love is the stronger sentiment, it follows that recourse 
should not be had to punishments of sympathy till we have 
| exhausted all the direct sufferings of which human nature is 
- capable. No torture is so cruel that it ought not to be employed 
before punishing the wife for the acts of the husband, or children 
for the offences of their father. 

| In punishments misapplied, four principal faults are per- 
' ceptible :— 

‘1st. What shall be thought of a punishment which must often 
| fail for want of objects on which to act? If to inflict suffering 
| upon Titius you set about finding the persons who are dear to him, 
' you have no other guide than the domestic relations; you are 
- gonducted by that thread to his father and his mother, his wife 
and his children. The most cruel tyranny has attempted to go 
no further. But there are many men who have no futher nor 
mother, no wife nor child. It is necessary, then, to apply to 
this class >f men a direct punishment: but the same direct 
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punishment that answers in their case, will it not answer it 
every case P 

2nd. And does not this punishment suppose sentiments which 
may not exist? If Titius does not concern himself about his 
wife and children, if he has contracted a dis.ike to them, at the 
very least he will be indifferent to their sufferings, and this part 
of his punishment will not affect him. 

3rd. But what makes this system so frightful is the profusion, 
the multiplication of evils involved in it. Consider the chain of 
domestic connections, calculate the number of descendants that 
aman may have; the punishment is communicated from one to 
the other; it spreads step by step like a contagion; it envelops 
a crowd of individuals. To produce a direct pain equivalent to 
one, it is necessary to create a pain indirect and misapplied, 
equivalent to ten, to twenty, to thirty, to a hundred, to a 
thousand. 

4th. Punishment thus turned aside from its natural course, 
has not even the advantage of conforming to the public sentiment 
of sympathy and antipathy. When the offender has paid his 
personal debt to justice, the public vengeance is satisfied, and 
demands nothing more. If you pursue him beyond the scaffold, 
and extend the punishment to an innocent and unhappy family, 
the public pity presently revives; an indistinct sentiment pro- 
nounces the laws unjust; humanity declares against you; and 
every day enlists new partisans on the side of your victim. Re- 
spect for the government, and confidence in it, is lessened in 
every heart; and all that is gained by this policy is a reputation 
of ignorance with the wise, and of barbarity with the multitude. 

The ties that bind men together are so complicated that it is 
not possible completely to separate the lot of the innocent from 
the lot of the guilty. The evil designed by the law for a single 
individual bursts its bounds, and extends itself along all those 
connecting ties of common sensibility which result from the 
affections, from honour, and mutual interests. A whole family 
is in suffering and in tears for the offence of one. But this evil 
inherent in the nature of things, this evil which all the wisdom 
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and all the benevolence of the legislator cannot entirely prevent, 
is no reproach to him, and does not constitute a misapplication 
of punishment. If the father is compelled to undergo a punish- 
ment for his offence, that punishment must, in the nature of 
things, be a disadvantage to his children ; it cannot be avoided ; 
if after the death of a guilty father the paternal succession 
is ravished from the innocent children, it is a voluntary act of 
the legislator, who himself turns the punishment aside from its 
legitimate channel. 
_ The legislator, in this respect, has two duties to fulfil. In the 
first place he ought to avoid punishments misapplied in their 
primitive application. The innocent son of the greatest criminal 
ought to receive from the law as complete.a protection as the 
illustrious citizen. In the second place, it is necessary to 
reduce to its least term that portion of misapplied suffering which 
upon the innocent, in consequence of a direct punishment 
icted on the guilty. Ifa rebel, for example, is condemned to 
perpetual imprisonment, or to death, everything has been done 
inst him which should be done. A total confiscation of his 
, to the prejudice of his heirs, or at least of his wife and 
, would be a tyrannical and odious act. The rights of 
an unfortunate family smitten in its head are on that account 
only the more sacred. A national treasure composed of such 
spoils is like those impure exhalations which carry in their 
bosom the germs of disease. 
| It will be sufficient to give a simple enumeration of the most 
common cases in which legislators have misapplied punishments, 
by making them bear upon the innocent for the sake of an oblique 
effect upon the guilty. 
| Ist. Confiscation—A remnant of barbarity which still exists 
throughout almost all Europe. It is applied to many offences, 
especially to crimes of state.* This punishment is the more 
* Confiscation, for offences of state, ought hardly to be looked upon as 
judicial punishment ; for in civil wars, generally speaking, as both 
act in good faith, there can be no criminality. Confiscation is a 
purely hostile. To leave their fortunes untouched, would be 
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odious, since it cannot be employed till the danger is past ; 
the more imprudent, since it prolongs animosities and a spirit 
revenge, of which the remembrance ought to be effaced as soc 
as possible. ' 

2nd. Corruption of Blood.—A. cruel fiction of the lawyers 
disguise the injustice of confiscation. The innocent grands 
cannot inherit from the innocent grandfather, because his righ 
are corrupted and destroyed in passing through the blood of 
guilty father. This corruption of blood is a fantastic idea; b 
there is a corruption too real in the understandings and the hear 
of those who dishonour themselves by such sophisms. 

3rd. Loss of Privileges, whereby an entire Corporation is punish 
for the Misbehaviour uf a part of its Members.—In England th 
city of London is exempted, by a particular Act, from such a 
infliction ; but what city, what corporation ought to be subjec 
to it, provided its privileges are not contrary to the interest 
the state ? 

4th. Disastrous Lot of Bastards.—The incapacity to ine 
not here referred to. The loss of that right is no more a legs 
punishment in case of bastardy than in the case of younger sons 
and endless contests might result, if heirs could be brought fo 
ward, whose birth had not the attestation of publicity. But th 
incapacity to fulfil certain trusts, the privation of many publi 
rights, to which they are subjected in several states of Europe 
is a true punishment, which falls upon innocent children for 
fault of imprudence committed by their parents. 

5th. Infamy attached to the Relatives of Persons who have com 
mitted serious Offences.—This is not the place to consider whe 
appertains merely to public opinion. Opinion in this respec 
has taken the character of antipathy only in consequence of mit 
takes of the law, which in many cases has branded the families « 
eriminals. This kind of injustice, little by little, is passing away 


leaving munitions of war in the hands of the enemy. But a precautio 
adapted to a state of war, to which recourse should be had only i 
extreme cases, ought to cease, or be softened as much as possible, é 
soon as the danger ceases to exist. 
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CHAPTER V. 
Of requiring Security for good Behaviour. 


Jo require security for good behaviour, is to demand of a person, 
vho is suspected of designing to commit some unlawful act, that 
ie procure some other person, who will consent to undergo a cer- 
ain penalty, provided the apprehended offence is committed. 
At first view, this appears contrary to the principles above laid 
lown, since it exposes the innocent to be punished for the guilty. 
+t ought, then, to be justified by an advantage more than equi- 
t to that evil. This advantage is the great probability of 
yreyenting an offence, and of protecting the general security by 
ndividual responsibility. 
_ The great influence which it exercises over the conduct of the 
individual constitutes the chief merit of this procedure. 
He reflects that generous friends have given him a decisive proof 
of confidence or attachment in risking their fortunes and their 
to protect his liberty and his honour. They are hostages 
who have voluntarily surrendered themselves on his account. 
Shall he be vile enough to turn their kindness against themselves ? 
he quench every sentiment of gratitude? Shall he publicly 
declare himself a traitor to friendship, and condemn himself to 
remorse? But suppose him imprudent, fickle, or vicious, 
and not capable of restraining himself, still the security required 
of him is not useless. Those who thus are responsible for him, 
deing interested in his actions, are guardians given him by the 
law ; their vigilance will make up for his neglect, their eyes will 
slosely watch his proceedings. Beside their personal interest in 
making themselves be listened to, they have the strongest title to 
ve heard, from the service they have rendered, and from the right 
which they ought always to have to withdraw their security, and 
leave the suspected to his fate. Such is the operation of this 
in preventing offences. 
[t serves in another way to diminish the alarm, because it fur- 
ilies a favourable indication of the character or the resources of 
: 
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the suspected individual. It is a kind of contract of assurance 
You demand, for example, the imprisonment of a man who ha 
attempted to do you a certain injury. One of his friends present 
himself, and disputes the necessity of so rigorous a means. “ 
ought to know him better than you do, and I assure you that yoy 
have nothing to fear from him. This penalty, which I consent i 
pay in case I am mistaken, is a proof of my belief and my 
sincerity.” 

Such are the advantages of demanding security for good beha 
viour. It may produce an evil; but that evil must be compare 
with its benefits, and especially with the vigorous measures whi¢ 
it would be necessary to employ against suspected persons if this 
procedure were not resorted to. Whenever an evil results fg 
him who becomes security, that evil, having been voluntarily 
incurred, produces no danger and no alarm. If, through ¢ 
imprudent zeal, he has become security with his eyes shut, the 
consequences concern himalone. None are alarmed lest the same 
evil should befall them. But in the greater number of cases this 
engagement results from a feeling of security. He who becomes 
bound for another knows better than anybody else the character 
and situation of the person for whom he engages ; he is well aware 
of the risk he runs, and he does not assume it except with the 
opinion that he can do so with safety. 

Let us now consider in what cases it is proper to employ this 
means. 

Ist. Itis useful for the prevention of offences apprehended from 
quarrels of hostility or honour, especially duels. In general this 
class of delinquents cannot be suspected of a want of sensibility 
to public esteem ; it is honour which puts them in hostile array. 
But honour does not command vengeance more positively than if 
forbids ingratitude, and especially that black ingratitude whieh 
punishes the benefactor by means of his very benefit. 

2nd. It is extremely well adapted to prevent abuses of confi- 
dence, offences which violate the duties of a trust. Nobody is 
compelled to undertake such and such employments ; it is fit that 
these employments should not be intrusted except to men who 
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have, in riches or reputation, wherewith to furnish a sufficient 
guarantee for their good behaviour. At the same time, the secn- 
rity which is exacted, being attached to the office, cannot be 
offensive to anybody. 
| 3rd. This means may have a peculiar utility in certain situations 
of political affairs, in case of enterprises against the state where 
may delinquents are concerned. Such men, often rather misled 
than perverse, nourish exalted sentiments of affection and honour, 
‘and in the midst of their revolt against society almost always 
preserve intimate relations with each other. When such a con- 
‘spiracy is discovered, the conspirators most suspected should be 
compelled to give security for their conduct. This means, at first 
sight so feeble, is very efficacious—not only because the princi- 
bw seeing themselves watched, take the alarm ; but because the 
sentiment of honour of which we have spoken furnishes a real or 
plausible motive, a motive founded upon justice and gratitude, 
for renouncing the enterprise. 
_ 4th, When sureties are required to prevent the escape of an 
accused person, there is the advantage of restraint upon the par- 
tiality of the judge. Without this condition a corrupt magis- 
_ trate, or one of too easy temper, under pretext of a provisional 
| enlargement, might withdraw an accused criminal from corporal 
or even pecuniary punishment, and change a severe penalty into 
| geeple banishment. This abuse becomes impossible when the 
“judge cannot set the accused at liberty except upon sufficient 
| security. 
Only a single word is necessary as to the penalty to which the 
, sureties should be subjected. That penalty should be pecuniary, 
i= never anything else. Any afflictive punishment would be 
revolting, and would not farnish an indemnity. 

It is true that a pecuniary punishment may bring on the 
imprisonment of the sureties, in case they are not able to pay 
‘their bonds. But if they were insolvent when they became 

sureties, they have deceived the court. If their insolvency is 
posterior to their suretyship, on the occurrence of that event 
they ought to have withdrawn their security by an application to 
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the court. However, as in the case cf other insolvencies, atten- 
tion must be paid to circumstances ; fraud must be distinguished 
from misfortune. If the suretyship was the cause of insolvency, 
in that case particular indulgence is needed. 


CHAPTER VI. 
The Choice of Punishments. 


Iw order that a punishment may adapt itself to the rules of pro- 
portion above laid down, it should have the following qualities:— 

Ist. Tt ought to be susceptible of more or less, or divisible, ix 
order to conform itself to variations in the gravity of offences 
Chronic punishments, such as imprisonment and banishment, 
possess this quality in an eminent degree. They are divisible 
into portions of any requisite magnitude. It is the same with 
_ pecuniary punishments. 

2nd. Equal to Itself.—It ought, to a certain extent, to be the 
same for all individuals guilty of the same offence, being made to 
correspond to their different measures of sensibility. This de 
mands attention to age, sex, condition, fortune, individual habits, 
and many other circumstances; otherwise the same nominal 
punishment, being often found too severe for some persons, too 
mild for others, will overshoot the mark, or will fail to reach it. 
A fine fixed by law will never be a punishment equal to itself, on 
account of differences of fortune. Buanishment has the same 
inconvenience ; too severe for one, to another it is nothing. 

3rd. Commeasurable.—If a man has two offences before his 
eyes, the law ought to give him a motive to abstain from the 
greater. He will have that motive, if he can see that the 
greater offence will draw upon him a greater punishment. It 
ought, then, to be in his power to compare these punishments, tc 
measure their different degrees. 

There are two methods of fulfilling this object. 1st. By adding 
‘oa given punishment another quantity of punishment of the 
same kind; for example, to five years’ imprisonment for such an 
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of:nce, two years’ additional fo. such an aggravation. 2nd By 
adding a punishment of a differen) kind; for example, to five 
years’ imprisonment for such an offence, public ignominy for such 
an aggravation. 
4th. Analogous to the Offence.—The punishment will more 
easily engrave itself on the memory, it will present itself more 
strongly to the imagination, if it has a resemblance, an analogy 
to the offence, a common character with it. The Jez talionis is 
admirable in this respect—An eye for an eye, a tooth for a tooth. 
‘The most impertect understanding is capable of connecting these 
‘ideas. But these sort of punishments are rarely practicable, and 
‘im most cases would be too expensive. 
| There are other means of analogy. Search out, for example, 
\the motives of offences, and generally you will recognise the 
‘dominant passion of the offender, and you may punish him, accord- 
ling to the proverbial saying, with the instrument of his sin. 
Offences of cupidity will best be punished by pecuniary fines, 
when the wealth of the offender admits it ; offences of insolence, 
\by humiliation ; offences of idleness, by compulsory labour, or 
forced rest. 
| 5th. Exemplary.—aA real punishment which should not be ap- 
“parent would be lost upon the public. The great art consists in 
‘augmenting the apparent punishment without augmenting the 
‘real punishment. This may be accomplished, either in the selec- 
\tion of the punishments themselves, or by accompanying their 
jexecution with striking solemnities. 
' The auto-da-fé would be one of the most useful inventions of 
\jurisprudence, if instead of being an act of faith it were an act 
of justice. What is it but a public execution, a solemn tragedy 
\which the legislator presents to the assembled people; a tragedy 
‘truly important, truly pathetic by the sad reality of its catas- 
\trophe, and by the greatness of its object! The preparations, 
the scenery, the ornaments, cannot be too studied, since upon 
\them the effect principally depends. The tribunal, the scaffold, 
the dresses of the officers of justice, the habiliments of the 
criminals, the religious service, the procession, all the accompani- 
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ments, ought to beara grave and mournful character. Why 
should not the executioners be covered with a mourning crape? 
The terror of the scene would be increased by it, and at the same 
time these useful servants of the state would be concealed from 
the unjust hatred of the people. Were it possible to keep up the 
illusion, all might pass in effigy. The reality of punishment is 
only necessary to maintain the appearance of it. . 
6th. Heonomical.—That is, punishments should have only that 
degree of severity absolutely necessary to answer their end. All 
beyond is not only so much superfluous evil, but produces a mul- 
titude of inconveniences, which intercept the ends of justice. 

Pecuniary punishments are highly economical, since all the 
evil felt by him who pays turns into an advantage for him who 
receives. 

7th. Remissible or Revokable.—\t is necessary that the damage 
inflicted should not be absolutely irreparable, since unfortunately 
cases may occur in which the infliction may be subsequently 
discovered to have been without lawful cause. As long as testi- 
mony is susceptible of imperfection, as long as appearances may 
be deceitful, as long as men have no certain criterion whereby to 
distinguish truth from falsehood, one of the most important pre- 
cautions which mutual security requires is, not to admit of 
punishments absolutely irreparable, except upon the clearest eyi- 
dence of their necessity. Have we not seen all the appearances 
of crime accumulated upon the head of a culprit whose innocence 
was demonstrated, when nothing remained but to lament over 
the mistake of an arrogant precipitation? Weak and inconsistent 
that we are! We judge like fallible creatures; we punish as if 
we could not be deceived ! 

To these important qualities of punishment three others may 
be added, of less extensive utility, but to be aimed at when it is 
possible to procure them without detracting from the great object 
of example. 

1st. It is a great merit in a punishment to contribute to the 
reformation of the offender, not only through fear of being punished 
again, but by a change in his character and habits. This end 
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may be attained by studying the motive which produced the 
offence, and by applying a punishment which tends to weaken 
that motive. A house of correction, to fulfil this object, ought 
to admit a separation of the delinquents, in order that different 
means of treatment may be adapted to the diversity of their 
moral condition. 
2nd. Taking away the power of doing Injury.—It is much easier 
‘to obtain this end than the preceding. Mutilations and perpetual 
imprisonment possess this quality. But the spirit of this maxim 
‘leads to an excessive rigour. It is this which has rendered the 
punishment of death so frequent. 
| Tf there are cases in which it is possible to deprive the offender 
of the power of doing injury only by taking away his life, it is 
upon very extraordinary occasions; for example, in civil wars, 
where the name of a leader, as long as he lives, is enough to 
inflame the passions of a multitude. And, even in such cases, 
‘death inflicted upon actions of a character so equivocal ought 
‘rather to be looked upon as an act of hostility than as a punish- 
‘ment. 
| 8rd. Zo furnish an indemnity to the injured party is another 
juseful quality in a punishment. It is a means of accomplishing 
‘two objects at once,—punishing an offence, and repairing it: 
‘removing the evil of the first order, and putting a stop to alarm. 
This is a characteristic advantage of pecuniary punishments. 
' I conelude this chapter by a general observation of the highest 
limportance. The legislator, in the choice of punishments, ought 
‘carefully to avoid such as shock established prejudices. If there 
‘has been formed in the minds of the people a decided aversion to 
‘a given kind of punishment, though it has all the other requisite 
\qualities, it ought not to be admitted into the penal code, because 
‘it would do more harm than good. In the first place, it is an 
‘evil to inspire the public with a painful feeling by the establish- 
ea of an unpopular punishment. It is no longer the guilty 
alone who are punished. It is the most innocent and tender- 
hearted persons upon whom is inflicted a punishment very real, 
though it has no particular name, by wounding their sensibility, 
z2 
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braving their opinion, and presenting to them the image of vi 
lence and of tyranny. What can be expected from conduct so 
injudicious? The legislator, by despising public sentiment, 
imperceptibly turns it against himself. He loses the voluntary 
assistance which individuals lend to the execution of the law 
when they are content with it; the people, instead of being his 
assistants, are his enemies. Some endeavour to facilitate the 
escape of the guilty; others feel a scruple at denouncing them; 
witnesses hesitate to testify; there is formed insensibly a fatal 
prejudice, which attaches a kind of shame and of reproach to the 
service of the law. This general discontent may go further ; it 
sometimes bursts out into open resistance to the officers of justice, 
or to the execution of sentences. A success against authority is 
regarded by the people as a victory; and the unpunished delin- 
quent triumphs over the weakness of the laws. 

What renders punishments unpopular is almost always their 
bad selection. The more the penal code is conformed to the 
tules we have laid down, the more it will secure the enlightened 
esteem of the wise, and an approbation of feeling on the part of 
the multitude. Such punishments will be thought just and 
moderate. Everybody will be struck with their propriety, their 
analogy to offences, and with that scale of gradation by whieh 
aggravation of punishment is made to correspond to aggravation 
of offence, and mildness of punishment to smallness of offence. 
This kind of merit, founded upon domestic and familiar notions, 
is level to the comprehension of every mind. Nothing is more 
fit to give the idea of a paternal government, to inspire confidence, 
to make public opinion act in concert with authority. Wher 
the people are on the side of the laws, the channes of escape arr 
reduced to their lowest term. 
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CHAPTER VII. 
The Kinds of Punishments. 


‘Tuere is no punishment which, taken separately, unites all thr 
requisite qualities. To attain that end, it is necessary to have 
‘a choice among many punishments, to vary them, and to make 
several of them enter into the same infliction. Medicine has no 
panacea. Different means must be recurred to, according to the 
‘nature of disorders and the temperament of the patient. The 
art of medicine consists in studying all remedies, in combining — 
‘them and in putting them into operation according to circum- 

‘stances. 

_ The catalogue of punishments is the same with that of offences 
‘The same evil done by authority of the law, or in violation of the 
law, will constitute a punishment, or an offence. The nature of 
‘the evil is the same, but how different the effect! The offence 
spreads alarm; the punishment re-establishes security. Offence 
‘is the enemy of all; punishment is the common protector. 
| Offence, for the advantage of a single person, produces a universal 
evil; punishment, by the sufferings of an individual, produces a 
general good. Suspend punishment, the world becomes a scene 
| of robbery, and society is dissolved. Re-establish it, and the 
| passions grow calm, order is restored, and the weakness of each 
individual is sustained by the protection of the public force. 

| The whole matter of punishment may be distributed under the 
| following heads :— 

| Ist. Capitai Punishments.—Such as put an immediate end to 
| the life of the offender. 

| Qnd. Affictive Punishments.—Such as consist in corporal suf- 
| ferings, but which produce only a temporary effect, as flagellation, 
compulsory fasting, &. 

_ 8rd. Indelible Punishments.—Such as produce a permanent 
effect upon the body, as branding and amputation. 

| 4th. Ignominious Punishments.—Their principal aim is to 


expose the offender to the contempt of the spectators, and to make 
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him be looked upon as unworthy the society of his old friends 
The amende honorable is an example. 

5th. Penitential Punishments.—Destined to awaken the sentiy 
ment of shame, and to expose to a certain degree of censure. 
They are not severe or public enough to bring on infamy, nor te 
make the offender be looked upon as unworthy the society of his 
former companions. It is, in fact, such chastisements as these 
that a father has the power to inflict upon his children, and which 
the most tender father would feel no scruple at inflicting ue. 
the child he most loved. 

6th. Chronic Punishments.—Their principal rigour consists in 
their duration, so that they would be almost nothing if it were 
not for that circumstance. Banishment and imprisonment are 
examples. They may be perpetual or temporary. 

7th. Punishments simply restrictive-—Those which, withow' 
participating in any of the preceding characters, consist in some 
restraint, some restriction, in being prevented from doing whai 
one would desire ; for example, the prohibition to exercise a cer- 
tain profession, the prohibition to frequent a certain place. 

8th. Punishments simply compulswe.—Those which oblige ¢ 
man to do a thing from which he would wish to be exempted: 
for example, the obligation to present one’s self at certain time: 
before an officer of justice. This punishment consists not in the 
thing itself, but in the inconvenience of the constraint. 

9th. Pecuniary Punishments.—They consist in depriving the 
delinquent of a sum of money, or of some article of actual pro- 
perty. 

10th. Punishments quasi pecuniary.—They consist in depriving 
the offender of a kind of property in the services of individuals, 
—pure and simple services, or services Couiaaies with some 
pecuniary profit. 

llth. Characteristic Punishments.—Punishments which, by 
means of some analogy, present to the imagination a lively idea 
of the offence. These punishments do not properly form a sepa- 
rate class; they are distributed among all the others, ignominious, 
penitential, afflictive, &c. A characteristic punishment is a 
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manner of inflicting one of the preceding punishments with 
some circumstance which has relation to the nature of the offence, 
Suppose a counterfeiter, instead of being punished with death, 
were condemned to some other punishments, and, among other 
things, to be branded indelibly. If the word counterfeiter were 
branded on his forehead, and upon each cheek the impress of 4 
piece of current money, this punishment, recalling the offence by 
a sensible image, would be eminently characteristic. 

In a house of correction, the delinquents, according to the 
diversity of their offences, should be obliged to wear emblematical 
dresses, or other exterior marks of some striking analogy. Thus 
the notion of their offence would become inseparable from them ; 
‘thein mere presence would be like a new proclamation of the law ; 
and the hope of escaping this shame, by resuming a common 
dress, would be a powerful attraction to engage them to good 


CHAPTER VIII. 


| Et quoniam variant morbi, variabimus artes 3 
| Mille mali species, mille salutis erunt. 


And as diseases vary, aids must vary ; 
A thousand kinds of ill, a thousand cures. 


| Justification of Variety in Punishments. 
} 


We have already seen that the choice of punishments is the result 
of a multitude of considerations, that they ought to be susceptible 
| of more or less, equal to themselves, commeasurable, analogous 
| to the offence, exemplary, economical, reformative, popular, &e. 
We have seen that a single punishment never can have all these 
| qualities, that it is necessary to combine them, to vary them, to 
| assort them, in order to find the composition which we need. 
) If a code founded upon these principles were only a project, it 
_ might be regarded as a fine speculation impossible to be realized. 
Cold and indifferent men who are always armed with a despairing 
incredulity wherever the happiness of mankind is concerned, 
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would not want that common reproach of impracticability, so 
venient to idleness and so flattering to self-love. But the work is| 
done, the plan is executed; a penal code has been constructed, 
upon these principles, and that code, in which all these rules are 
scrupulously adhered to, has no quality more remarkable than its 
clearness, its simplicity, its precision.* All penal legislation 
hitherto known, without having accomplished a moiety of the 
object, is infinitely more complicated, more vague, more difficult 
to comprehend. 

It has been necessary to seek out a great variety of punish- 
ments, to adapt them to each offence, and to invent new means of 
rendering them exemplary and characteristic. But the same 
persons who will agree to the general proposition that these two 
qualities are essential will perhaps be constantly revolting against 
their application. Punishments naturally excite antipathy, and 
even horror, when considered separately from offences. Besides, 
opinions upon a matter submitted to sentiment and imagination 
are so floating and capricious, that the same punishment which 
would excite the indignation of one as too severe, would : 
blamed by another as too mild and quite inefficacious. 

I wish here only to anticipate an objection. A penal aystall 
ought not to be thought cruel because it includes a great variety 
of punishments. The multiplicity and the variety of punishments 
prove the industry and the cares of the legislator. To have but 
one or two kinds of punishment is an effect of ignorance of prin- 
ciples, and of a barbarous contempt of proportion. I might 
mention states in which despotism is all-powerful and civilization 
but little advanced, where it may be said that but one kind of 
punishment is known. The more we study the nature of offences 
and of motives, the more we examine the diversity of characters 
and circumstances, the more we shall feel the necessity of employ- 
ing different means to counteract them. 


* This refers to the penal division of that Universal Code, to the con- 
struction of which Bentham devoted the greater part of his life. It has 
not been published, and, indeed, was never finished to the satisfaction of 
tke author,—Translatcr, 
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Offences, those interior enemies of society, which carry on 
‘against it an obstinate and varied war, display all the instincts of 
mischievous animals: some employ violence ; others have recourse 
to stratagem—they know how to assume an infinity of shapes and 
everywhere keep up a secret correspondence. If they have been 
combated without being conquered, if the revolt continues to 
eubsist, it must be principally ascribed to the defect of legal 
tactics and of the instruments hitherto employed to suppress 
them. Certainly, there needs as much talent, calculation, and 


prudence to defend society as to attack it, and to prevent offences 


/ 

| To determine whether a penal code is rigorous, observe how it 
punishes the most common offences, those against property. The 
laws everywhere have been too severe upon this point, because, 
punishments being ill-chosen and misapplied, it has been attempted 
to compensate by rigour what was wanting in justice. It is 
‘necessary to be less prodigal of punishment as respects offences 
,which attack property, in order to deal it with more severity upon 
joffences which attack the person. The first are susceptible of 
‘indemnity ; the others do not admit it, atleast notin kind. The 
be of offences against property may be reduced to a trifle by 
means of insurances; while all the treasure of Potosi cannot 
tecall to life one murdered person, or calm the terrors spread by 
jsuch a crime. But the question is not whether a penal code be 
‘more or less severe ; that is a wrong view of the subject. The 
only question is, whether the severity of the code be necessary or 
_ It is cruel to expose even the guilty to useless sufferings; and 
such is the consequence of punishments too severe. But is it not 
;more cruel still to leave the innocent to suffer? Such is the 
result of punishments too mild to be efficient. 

_ We may conclude that variety in punishments is one of the 
perfections of a penal code, and that the more repugnant to a 
‘sensitive heart is the search for these means, the more necessary 
is it that the legislator should be so penetrated with humanity as 
% gain this victory over himself. Was Sangrado, whose only 
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physic consisted in bleeding, more humane than Boerhaave, 
consulted all nature to discover new remedies ?* 


* The ideas suggested in this chapter are expanded at much 
length, and sustained by additional arguments, in the Theory of P 
ments, which is one of the works of Bentham, compiled and published 
Dumont. Notwithstanding all the reasonings of Bentham upon the 
ject of diversity of punishment, I am constrained, by his own princi 
to adopt the opinion that imprisonment, variously modified, is the 
punishment which thelegislator need employ,—with the exception o 
those satisfactions, pecuniary and honorary, which ought to form a par 
of every code, and which in a certain sense may be regarded as Punish 
ments. 

Imprisonment combines all the qualities enumerated by Bentham a: 
desirable in a punishment. 1. It is peculiarly susceptible of more or less 
2. It may easily be made equal to itself—that is, uniform in its severity as 
respects the punishment of different offenders guilty of the same offence 
3. 1t is commeasurable ina high degree. 4. It is eremplary, inasmuch a: 
a gaol is a constant warning to offenders. 5. It is economical, or maj 
easily be made so by proper arrangements, and that too in more senses 
than one; for while it is considered as a punishment both by the offender 
and the public, instead of inflicting any injury on the offender, in many 
cases it may be made to confer upon him a high degree of benefit, both phy- 
sical and moral; and as respects the pecuniary expense to the public, every 
gaol, mere houses of detention excepted, might be made, and ought to be 
made, to support itself. 6. It is remissible, and quite as revocable as 
any other punishment. 7. It also may be regarded as analogous to the 
offence, since every offence consists in an abuse of liberty and power, and 
is properly punished by a restraint of liberty and power. 

It also possesses in a high degree two of the other qualities esteemed 
by Bentham as important, though less so than those above mentioned. 
1. It has a tendency to reform the offender, by removing him from th¢ 
temptations of liberty, and giving virtuous motives an opportunity tc 
regain an ascendancy. 2. It takes away, so long as it lasts, which may 
be for along time, the power of doing wmjury. 

It is a point of the highest importance that severity of punishmen' 
should be proportioned to magnitude of offences, and that according 
a scale simple, and easily to be understood. Variety of kinds in punish: 
ment seems to be inconsistent with this essential object, for by 
common measure shall we calculate them ?—how many lashes are equi 
valent to how many days of imprisonment? This is a matter of fancy 
upon which no two men will agree. 
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CHAPTER IX. 


Examination of some Common Punishments. 


Aeritcrive Punisuments.—These are not good for all offences 
because they cannot exist in a slight degree, or at least only in 
case of persons in a state of the lowest degradation. Every cor- 
poral punishment publicly inflicted is infamous. Inflicted in 
private, it is less infamous, but it is not exemplary 
The most common afflictive punishment is whipping. In its 
ordinary application, this punishment has the inconvenience of 
not being equal to itself; it varies from the slightest pain to the 
atrocious torture, and may even result in death. Everything 
depends upon the kind of lash, the force of the application, and 
the temperament of the individual. The legislator who orders 
this punishment knows not what he does; the judge is nearly as 
‘ignorant ; its execution will always be in the highest degree 
arbitrary and uncertain. In England, whipping is usual for such 
thefts as juries, by a humane perjury, declare to be below the 
‘value of ashilling. This punishment is a revenue to the execu- 
tioner. If the delinquent suffers, it is only because he has no 
ie aad wherewith to purchase the impunity of a mock infliction. 
Inpetrsite Puntsuments.—Indelible affiictive punishments, 
‘taken separately, are not capable of graduation. The mildest 
‘of them has a very high degree of severity. Some, such as 
branding, only disfigure the person; others take away the use of 
| same limb; others consist in mutilations, as the loss of the nose, 
Imprisonment, moreover, has the decided advantage of not inflaming 
\the vindictive feelings or giving the sanction oi the law to revolting 
jeruelties. Who can doubt that barbarous punishments tend to barbarize 
_ the people which inflicts them ? 
| I might suggest many other considerations in favour of adopting 
imprisonment as the only kind of punishment, did the limits of a note 
‘permit it. It must be confessed, however, that imprisonment has been 
fitted to serve for that purpose only by reason of those vast improve- 
| ments lately introduced into prison d.scipline, of which Bentham, next 
to Howard, deserves the credit. See the treatise entitled Panoptique, 
compiled by Dumont from the writings of Bentham.—Translator. 
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the ears, the feet, or the hands. Mutilation of the organs whieh 
are necessary for labour ought not to be inflicted upon comme 
offences, such as those which spring from want, as theft, = 
gling, &c. What can the offenders do after being maimed 
If the state maintains them the punishment becomes too expen- 
sive; if they are left to themselves, it is the same as condemning 
them to despair and death. Penal mutilations have two incon 
veniences; they are irremissible, and they are apt to be con 
founded with natural accidents. There is no apparent difference 
between him who has had an arm cut off for a crime, and him 
who has lost an arm in the service of his country. An artificial 
and evident brand ought always to be added, to be the certificate 
of offence and the safeguard of misfortune. These punishment 
might be suppressed altogether ; and if used at all, it should only 
be for some very rare offences, where they have the recommenda: 
tion of analogy. 

Indelible brands are a powerful means of which a bad use ha 
been made. Among offenders convicted of theft, or of furtive 
concealment, many have only yielded to a transient temptation, 
and might return to virtue if the nature of the punishment hac 
not corrupted them. In such cases there should be no indelibl 
brand, no infamous punishment. That would be to take away 
the hope of re-establishing their reputation, and redeeming ¢ 
moment of error. If an indelible brand is stamped upon coun. 
terfeiters, for example, it is a sign which excites distrust of thei 
honesty, but which does not deprive them of the means of live 
lihood. Despised as rogues, they will still be employed a 
ingenious workmen. But if a man is branded for a first theft 
what will become of him? Who will employ him? Wha 
would it avail him to be honest? He is compelled to be : 
knave. 

An indelible brand is only useful to mark a dangerous offender. 
who will cease to be dangerous provided he is known, or t 
secure the execution of another punishment. When the offence 
is infamous, branding ought to accompany perpetual imprison 
ment, to prevent the flight of the prisoner. It binds him like 
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hain, tor it makes the prison his asylum, and he would be worse 
a of it than in it. To make these marks permanent and 
astinguishable, they should be imprinted by coloured powders 
: into the skin, and not with a hot iron. 
_ Iexommtovs Punisuments.—Infamy is one of the most salu- 
ary ingredients in penal pharmacy: but ideas upon this subject are 
ery confused, and the means employed very imperfect. Accord- 
ng to the notion of the lawyers, it would seem that infamy was 
1 homogeneous thing, indivisible, an absolute and invariable 
quantity. If it were so, the employment of this punishment 
would be almost always impolitic and unjust; for it is equally 
plied to very unequal offences, and to some offences which ought 
ot to be visited with it at all. Infamy, well managed, is very 
susceptible of graduation. It is, in a moral view, what defile- 
ment is in a physical. It is one thing to have a spot on one’s 
clothes, and quite another to be covered with mud. 
. Toss of honour is another phrase in common use, but not less 
ceptive. It includes two false suppositions: one, that honour 
isa good of which all men possess a certain share; the other, that 
it is entirely in the power of the law, and can be taken away at 
ple The term dishonour, which differs from infamy in not 
excluding the idea of more or less, would be more appropriate. 
Infamy, as it is commonly employed, bears rather upon the 
criminal than the crime. If it bore upon the offence, its effect 
would be more certain, more durable, and more efficacious. It 
em then be proportioned to the nature of the case. But in 
order to attain that end it is necessary that a particular kind of 
dishonour should be fonnd for every kind of offence. 

All this cannot be effected, except by a new apparatus of jus- 
tice; inscriptions, emblems, dresses, pictural representations ; 
signs which speak to the eyes, which strike the imagination 
through the senses, which form associations not to be effaced. 
‘It is thus that public indignation, which is but too apt to be 
directed against the laws and the judges, may be concentrated 
upon the offender and the offence. The legislator should not 
disdain to borrow from the theatre imposing shows and repre- 
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sentations. To surround the criminal with symbols ofhis offence 
would not be, as some may incline to represent it, a vain display 
of power, a ridiculous parody : it would be an instructive exhi- 
bition which would announce the moral objects of punishment, 
and would render justice more respectable by showing it, even 
in the sad function of punishment, aiming rather to ine 
great lesson than to satisfy a spirit of vengeance. 

The pillory, used in England, is of all punishments the most 
unequal and unmanageable. The delinquent is abandoned to the 
caprice of individuals, and this singular infliction is sometimes a 
triumph, and sometimes it is death. An author was condemned 
to it, some years since, for what is called a libef The platform 
upon which he was placed became a kind of lyceum; and the 
whole time passed away in compliments between him and the 
spectators. In 1760, a bookseller was put in the pillory for hay- 
ing sold some impious or seditious work. A subscription was 
opened for him, while he was still standing in it, and soon 
amounted to upwards of a hundred guineas. What an affront 
to the law! Lately, a man condemned to the same punishment 
for a lascivious offence, was murdered by the populace under the 
eyes of the police, who did not even attempt to defend him. 
Mr. Burke had the spirit to denounce this abuse in the House of 
Commons. ‘The man who undergoes a punishment,” he said, 
‘is still under the protection of the law, and onght not to be 
abandoned as a prey to ferocity.” The orator was applauded, 
but the abuse remains; yet a simple iron grating to inclose the 
criminal would prevent all such acts of barbarity. 

Curonic PuntisHMENts.—Chronic punishments, such as ban- 
ishment and imprisonment, are adapted to many offences; but 
they demand a particular attention to the circumstances which 
affect individual sensibility. Banishment would be an infliction 
in the highest degree unequal if it were decreed without excep- 
tion. Its severity depends upon the condition and the fortune of 
those who undergo it. Some have no reason to be attached to 
their country; others would be overwhelmed with despair at the 
idea of leaving their property and their home. Some have fami- 
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lies, others have no such ties. One would be deprived of every 
resource if compelled to leave his country, to another banishment 
would be a lucky escape from his creditors. Age and sex make 
great difference. Much latitude must be allowed to the judge, 
who can be directed only by general instructions. 
_ The English, before the independence of America, were in the 
habit of transporting to the colonies a numerous class of offenders. 
For some this transportation was slavery, for others a party of 
leasure. A rogue, who had a mind to travel, was a fool if he 
did not commit some offence to insure himself an outfit and a 
free passage. The more industrious of the convicts gained pro- 
and a home in the colonies. Those who knew nothing, 
except how to steal, not being able to exercise their art with 
any success in a country of which they did not know even the 
geography, soon ended their career on the gallows. Once con- 
demned and transported, their lot was unknown. Though they 
died of disease or famine, nobody cared. Thus the whole effect 
f example was lost, and the principal end of punishment was 
wholly neglected. The transportation to Botany Bay, which is 
now in use, answers its end no better. It has all the faults 
which a punishment can have, and none of the qualities which 
lit ought to have. 

If an establishment in a distant country were offered to the 
citizens, on condition of attaining it by a violation of the laws, 
what absurdity! what madness! But transportation must pre- 
sent itself to many wretches as an advantageous offer, of which 
‘they can take advantage only by committing an offence. Thus 
the law, instead of counterbalancing the temptation, adds, in 
many cases, to its force. 

As to imprisonment, it is impossible to give any opinion with 
respect to that punishment, until all that concerns the structure 
and the internal government of prisons has been determined with 
‘the greatest exactitude. Prisons, with the exception of a small 
number, include every imaginable means of infecting both body 
and mind. Consider merely the state of forced idleness to which 
the prisoners are reduced, and this punishment is excessively 
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expensive. Want of exercise enervates and enfeebles their fac 
ties, and deprives their organs of suppleness and elasticity ; 
spoiled, at the same time, of their characters and of their hab 
of labour, they are no sooner out of prison than starvation drive 
them to commit offences. Subject to the subaltern despotism 9 
men who for the most part are depraved by the constant spec. 
tacle of crime and the habit of tyranny, these wretches may be 
delivered up to a thousand unknown sufferings, which aggrayate 
them against society, and which harden them to the sense 0 
punishment. Ina moral point of view, an ordinary prison is ¢ 
school in which wickedness is taught by surer means than call 
ever be employed for the inculcation of virtue. Wea 
revenge, and want preside over these academies of crime. Al 
the inmates raise themselves to the level of the worst; the mos 
ferocious inspires the others with his ferocity ; the most cunning 
teaches his cunning to all the rest; the most debauched inculeai 
his licentiousness. All possible defilements of the heart and t 
imagination become tke solace of their despair. United by 
common interest, they assist each other in throwing off the yo 
of shame. Upon the ruins of social honour is built a m 
honour, composed of falsehood, fearlessness under disgrace, f 
getfulness of the future, and hostility to mankind; and thus it 
that unfortunates, who might have been restored to virtue a 
to happiness, reach the heroic point of wickedness, the sublimit 
of crime. 7 

A convict, after having finished his term of imprisonment, 
ought not to be restored to society without precautions and with. 
out trial, Suddenly to transfer him from a state of surveillanee 
and captivity to unlimited freedom, to abandon him to all the 
temptations of isolation and want, and to desires pricked on by 
long privation, is a piece of carelessness and inhumanity which 
ought at length to attract the attention of legislators. At London, 
when the hulks in the Thames are emptied, the malefactors at 
that jubilee of crime rush into the city like wolves, who after a 
long fast have succeeded in entering a sheep-fold; and until all 
these plunderers have been apprehended for new offences, there 
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‘no security upon the highways, no safety in the streets of the 
lis. 

Pecunmzy Ponisuments.—These inflictions have the triple 
lvantage of being susceptible of graduation, of fulfilling the end 
f punishment, and of serving as an indemnity to the injured 
arty. But it must be recollected that a pecuniary punishment, 
the sum is fixed, is in the highest degree unequal. This con- 
deration, so obviously true, has been neglected by all legislators. 
ines have been determined without any regard to the profit of 
1¢ offence ; to its evil, or to the wealth of the offender. Every- 
ody recollects the story of that insolent young Roman, who 

himself by lashing all the passers-by, while a slave of his 
the same time offered them a coin, fixed by-the laws of the 
welve Tables, as the fine for that offence. 

“Pecuniary punishments should always be regulated by the for- 
ne of the offender. The relative amount of the fine should be 
xed, not its absolute amount; for such an offence, such a part 
f the offender’s fortune ; with such modifications, however, as 
vould meet the difficulties liable to attend a literal execution of 
ais rule. 
| Powisuwents srry Resrercrtve.—There is nothing in penal 

on more ingenious than banishment from the presence of 
7 ; - party. This punishment is suggested by the old 
french law, and some traces of it may be found in the Danish 
de. With some improvements, it would offer an excellent 
bmedy for offences growing out of individual hostilities, from 
rhich the public in general has nothing to fear. This punish- 
pent affords a triumph to the oppressed over the oppressor, 
ind re-establishes, in the mildest manner, the preponderance of 

j innocence over insolent force. Besides, it prevents the 
enewal of quarrels, and takes away from the aggressor the power 
f doing harm. But to put in operation a means s0 closely con- 
ected with honour, requires a scrupulous attention to the con- 
ition of individuals. 

Carrrat, Puntsements.—The more attention one givee to the 

ent of death, the more he will be inclined to adopt the 
AA 
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opinion of Beccaria,—that it ought to be disused. This subj 
ts so ably discussed in his book, that to treat it after him is 
“ work that may well be dispensed with. Those who wish to s 
at a single glance, all that can be said for and against it, ha 
only to turn back to the chapter containing the table of qualit 
desirable in a punishment. 

Whence originated the prodigal fury with which the punis 
ment of death has been inflicted? It is the effect of resentme 
which at first inclines to the greatest rigour; and of an imbecili 
of soul, which finds in the rapid destruction of convicts the gre 
advantage of having no further occasion to concern one’s § 
about them. ; 

Death! always death! It requires neither the medil 
tions of genius nor resistance to the passions. It is only 
yield one’s self to them, and we are carried at once to tl 
fatal term. 

Is it said that death is necessary to take from an assassin t 
power of reiterating his offence? For the same reason, then, 
ought to destroy the frantic and the mad, from whom society I 
everything to fear. If we can guard against these, why 1 
_ against assassins? Is it said that death is the only punishme 
which can outweigh certain temptations to commit homicid 
These temptations can only arise from hostility or cupidity; a 
do not these passions, from their very nature, dread humiliatic 
want, and captivity more than death ? 

I should astonish the reader were I to expose to him the per 
code of a nation celebrated for its humanity and its enlighte 
ment. We should expect to find in it the most exact proporti 
between offences and punishments; but, in fact, that proporti 
is continually outraged or forgotten, and the punishment of deg 
is lavished upon the most trifling offences. The mildness of t 
national character is in contradiction to the laws, and, as mig 
be expected, it is that which triumphs; the laws are elude 
pardons are multiplied; offences are overlooked; testimony 
excluded ; and juries, to avoid an excess of severity, often 
into excess of indulgence. Thence results a system of penal la 
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neoherent, contradictory, uniting violence to weakness, dependent 
m the humour of a judge, varying from circuit to circuit, some- 
limes sanguinary, sometimes null. 

English law-makers have not yet adopted imprisonment joined 
to labour—a sort of punishment good in so many respects. In- 
stead of compulsive occupation, they reduce their prisoners to 
zomplete idleness. Is this by design? No; it is doubtless by 
habit. Things have been found upon that footing; it has been 
disapproved, but has not been changed. There needs pecuniary 
advances, vigilance, and sustained attention, to combine imprison- 
ment with labour; none of these are needed to shut up a man, 
ia leave him to himeelf. 


: 
| 
: 
CHAPTER X. 
Of the pardoning Power. 


Hat punishment lacks in certainty must be made up in severity. 
The less certain a punishment is, the severer it must be; the more 
in it is, the less it need be severe. 
What shall be said of a power created for the very purpose of 
aaking punishment uncertain? Such, however, is the direct 
uence of a power to pardon. 
| In the species, as in the individual, the age of passion precedes 
of reason. Anger and vengeance have dictated the earliest 
laws. When these barbarous enactments, founded upon 
prices and antipathies, begin to shock an enlightened public, 


pen of pardoning offers a safeguard against the sanguinary 


ur of the laws, and becomes, so to speak, a comparative good ; 
nobody inquires whether this pretended remedy is not, in 
fact, a new evil. 
| How many eulogiums have been bestowed uponclemency! It 
been repeated a thousand times that it is the first virtue of a 
besa Doubtless, if the crime be only an attack upon the 
Wereign’s self-love ; if the question be of a satire upon him or 
aad 
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his favourites; the moderation of a prince is meritorious, the 
pardon which he grants is a triumph over himself. But when 
the question is of an offence against society, a pardon is not an 
act of clemency ; it is a mere piece of partiality. 

In cases where punishment would do more evil than good, as 
after seditions, conspiracies, and public disorders, the power of 
pardoning is not only useful, it is necessary. These cases being 
foreseen and pointed out in a good legislative system, pardon 
applied to them is not a violation, it is an execution of the law. 
But pardons without motive, effects of the favour or the facility 
of a prince, impeach either the laws or the government: the laws, 
of cruelty to individuals; or the government, of cruelty to the 
public. Reason, justice, and humanity must be wanting some- 
where ; for reason is never in contradiction with itself; justice 
cannot destroy with one hand what it has done with the other; 
humanity cannot require that punishment should be established 
for the protection of innocence, and that pardons should be 
granted for the encouragement of crime. 

The power of pardoning, it has been said, is the noblest pre- 
rogative of sovereignty. But may not that prerogative sometimes 
turn to the disadvantage of him by whom it is exercised? If 
instead of gaining for the prince a more constant affection on the 
part of his subjects, it exposes him to caprices of judgment, to 
clamours, and to libels; if he can neither yield to solicitations 
without being suspected of feebleness, nor show himself inexorable 
without being accused of severity, where then is the splendour of 
this dangerous right? It would seem that a just and humane 
prince must often dread the exposure to this combat between 
public and private virtues. 

Homicide ought, at least, to make an exception. He who has 
the right to pardon that offence is master of the life of ever) 
citizen.* 


* To prevent the abuse of this power, it would suffice to require that 
its exercise should be accompanied by an exposition of motives. Wher 
capital punishments are in use, it would be better to preserve the powel 
of pardoning, even without restrictions, than to abolish it entirely. 
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To sumup. If the laws are too severe, the power of pardoning 
a necessary corrective ; but that corrective is itself an evil. 
ke good laws, and there will be no need of a magic wand 
hich has the power toannulthem. If the punishment is neccs- 

, it ought not to be remitted; if it is not necessary, the cun- 
st should not be sentenced to undergo it. 


— 
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PART FOURTH 


INDIRECT MEANS OF PREVENTING OFFENCES 


INTRODUCTION. 


In all the sciences there are branches which have been cultivatea 
more tardily than others, because they demand a longer series of 
observations and meditations more profound. It is thus that 
mathematics have their transcendental or higher branch—that is, 
a new science, as it were, above ordinary science. 

The same distinction, to a certain extent, may be applied to the 
art of legislation. What means shall be adopted to prevent inju- 
rious actions? The first answer, which presents itself to every- 
body, is this: ‘Forbid those actions; punish them.” This 
method of combatting offences being the most simple and the first 
adopted, every other method of arriving at the same end is, so to 
speak, a refinement of the art, and its transcendental branch. 

That branch consists in devising a course of legislative acts 
adapted to prevent offences—in acting principally upon the ineli- 
nations of men, in order to turn them from evil and to impress 
upon them the direction most useful to themselves and to others. 

The first method—that of combatting offences by punishments 
—constitutes direct legislation. 

The second method—that of combatting offences by preventive 
means—constitutes a branch of legislation which may be called 
tndirect. 

The sovereign acts directly against offences when he prohibite 
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hem individually under special penalties. He acts indirectly 
shen he takes precautions to prevent them. 

By direct legislation the evil is attacked in front. Indirect 
egislation attacks it obliquely. In the first case, the legislator 
leclares open war against the enemy, points him out, pursues 
im, meets him foot to foot, and carries his defences sword in 
rand. In the second case, he does not announce his whole 
lesign; he works underground, he procures intelligence, he seeks 
0 prevent hostile enterprises, and to keep still in his alliance 
those who may have formed secret intentions against him. 

Speculative writers upon politics have had glimpses of this art; 

in speaking of this second branch of legislation they do not 
evince any clear idea of it. The first branch has been a long 
time reduced to system, the good part of it as well as the bad. 
second branch has never been thoroughly examined ; nobody 
undertaken to treat it with method, to arrange it, to classify 
in one word, to master itin its whole extent. It is yet anew 
subject. 
- Writers who have composed political romances tolerate direct 
Ligation as a necessary evil; it is a choice of evils to which 
they submit, but as to which they never express a very lively 
i t. But when they come to speak about the means of pre- 
‘yenting offences, of rendering men better, of perfecting morals, 
|their imagination grows warm, their hopes are excited; one 
)would suppose they were about to produce the great secret, and 
'that the human race was going to receive a new form. It is 
‘because we have a more magnificent idea of objects in proportion 
as they are less familiar, and because the imagination has a loftier 
| Sent amid vague projects which have never been subjected to 
the limits of analysis. Major e longinquo reverentia—the greater 
distance, the greater reverence—this is a saying as applicable to 
‘ideas as to persons. A detailed examination will reduce all these 
‘indefinite hopes to the just dimensions of the possible; and if in 
the process we lose fictitious treasures, we shall be well indem- 
nified by the certainty of what remains. 
To distinguish exactly what appertains to these two branche, 
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it is necessary to begin by forming a just idea of direct legi 
It proceeds, or ought to proceed, in this way :— 

1st. The choice of acts to be erected into offences. | 

2nd. The description of each offence, as murder, theft, pec 
lation, &c. : 

8rd. An exposition of the reasons for attributing to these act 
the quality of off*nces—reasons which ought to be deduced fr 
the single principle of utility, and consequently to be consisten 
with themselves. 

4th. The assigning of a competent punishment for each offen 

5th. An exposition of the reasons which justify these punis 
ments. 

The penal system, though it be made as. perfect as posible 
defective in several respects :—1st. The evil must exist before th 
remedy can be applied. The remedy consists in the applicatio 
of punishment, and punishment cannot be applied till offence i 
committed. Every new instance of punishment inflicted is 4 
additional proof that punishment lacks efficacy and leaves behin¢ 
it a certain degree of danger and alarm. 2nd. Punishment itsel 
is an evil, though necessary to prevent greater evils. Penal jus 
tice, in the whole course of its operation, can only be a series 0 
evils—evils arising from the threats and constraint of the lay 
evils arising from the prosecution of the accused before it is pos 
sible to distinguish innocence from guilt, evils growing out of th 
infliction of judicial sentences, evils from the unavoidable co: 
quences which result to the innocent. 3rd. The penal syste ri 
not able to reach many injurious actions, which escape j 
either by their frequency, the facility of concealing them, by th 
difficulty of defining them, or finally by some vicious turn o 
public opinion by which they are favoured. Penal law can ope 
rate only within certain limits, and its power extends a 
palpable acts, susceptible of manifest proof. 

This imperfection of the penal system has caused new expe 
dients to be sought for to supply its deficiencies. These expe 
dients have for their object the prevention of offences, either by 
preventing the acquisition of the knowledge necessary to thei 


" 
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eommiasion or by taking away the power or the will to commit 
them. The most numerous class of these means relates to the 
art of directing the inclinations by weakening the seductive 
motives which excite to evil, and by strengthening the tutelary 
motives which impel to good. 

| Indirect means, then, are those which, without having the 
secter of punishments, act upon man physically or morally, to 
dispose him to obey the laws, to shield him from temptations, to 

ern him by his inclinations and his knowledge. 

These indirect means not only have a great advantage on the 
side of mildness, but they succeed in a multitude of cases in 

shich direct means will not answer. All modern historians have 

ked how much the abuses of the Catholic Church have 
minished since the establishment of the Protestant religion. 
What popes and councils could not do by their decrees a fortunate 
rivalry has accomplished without difficulty; and scandals which 
would afford to hostile sects a matter of triumph have been care- 
fally avoided. The indirect means of free competition among 
| eligions has more power to restrain and reform the clergy than 
vall positive laws. 

‘Let us take another example from political economy. Attempts 
le been made to reduce by law the price of merchandise, and 
particularly the interest of money. It is true that high prices 
‘are an evil only in comparison with some good of which they 
\prevent the enjoyment; but such an evil as they are, there is 
jreason for seeking to diminish it. To effect that purpose, a mul- 
‘titude of restrictive laws have been devised, a fixed tariff of 
|\prices, a legal rate of interest. And what has been the conse- 
‘quence ? These regulations have always been eluded ; punish- 
jments have been multiplied; and the evil, instead of being 
diminished, has become greater. The only efficacious means is an 
‘indirect one, which few governments have had the wisdom to 
(eer. To grant all merchants and capitalists a free right of 
competition, to intrust to them the business of making war upon 
oe other, of underbidding each other, and of attracting pur- 


chasers by the offer of more advantageous terms—such is this 
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means. Free competition amounts to the same thing as the gr 
of a reward to him who furnishes merchandise of the b 
kind at the lowest price. This immediate and natural rew: 
which a multitude of competitors flatter themselves with the ho 
of obtaining, acts with more efficacy than a distant punishm 
which every one expects to escape. 

Before entering upon the exposition of these indirect means, 
should be observed that the classification here employed is, to 
certain extent, arbitrary, and that several of them may be p. 
perly arranged under different heads. To distinguish th 
invariably, one from the other, would require us to enter upon 
metaphysical analysis, very subtle and very fatiguing. It 
enough for the present purpose that all indirect means may 
placed under one or the other of the heads proposed, and that 
attention of the legislator is directed to the principal soure¢ 
whence they may be derived. 

There is one more preliminary remark of essential importan 
Among the variety of means about to be explained, there is non 
which is recommended as especially fit for any particular gove 
ment, and still less for all government in general. The specis 
advantage of each measure, considered by itself, will be indicate 
under its proper head ; but each may have relative inconveniences 
which it is impossible to determine without knowing the circum 
stances of the particular case. It ought to be well understoo 
that the object here proposed is not to advise the adoption ¢ 
such or such a measure, but simply to bring it into view, and t 
recommend it to the attention of those whose province it ist 
judge of its applicability. 


CHAPTER I. 
Means of taking away the Physical Power to do Harm. 


Wuen the will, the knowledge, and the power necessary to th 
performance of an act concur, that act is of necessity performed 
Inclination, knowledge, power,—these, then, are the three points 4 
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hich it is necessary to apply the influence of law, in order to 
termine the conduct of men. These three words contain in 
e abstract the sum and substance of all that can be done by 
gislation, direct or indirect. 
I begin with power, because means ir this respect are more 
mple and more limited, and because, in those cases in which we 
n succeed in taking away the power to do harm, we have accom- 
ished everything. Success is certain. 
‘Power may be distinguished into two kinds: Ist. Internal 
ywer, that which depends upon the intrinsic faculties of the indi- 
dual; 2nd. External power, that which depends upon persons 
id things external to the individual, but the aid of which he 
ust have, in order to act. 

As to internal power, that which depends upon the faculties of 
1¢ individual, it is scarcely possible to deprive a man of it with 
lyantage. The power of doing evil is inseparable from the 
ower of doing good. With his hands cut off, a man cannot 
eal, but neither can he work. 
| Besides, these privative means are so severe that they cannot be 

ployed except upon criminals already convicted. Imprison- 
ent is the only one of them that can be justified, in certain 
, to prevent an apprehended offence. 
The legislator will find greater resources for the prevention of 
ces by turning his attention to the material objects which 
id their commission. 
| There are cases in which the power of doing harm may be 
aken away, by excluding what Tacitus calls wrritamenta malorum, 
ritations to evil,—the subjects, the instruments of offence. In 
ch cases, the policy of the legislator may be compared to that 
fa nurse ; iron bars at the windows, grates around the fire, the 
are of keeping sharp and dangerous instruments from the hands 
fehildren, are means of the same kind as the prohibition to sell 
nd to make tools for the fabrication of false money, venerific 
, arms easy to be concealed, dice, or other instruments of 
rohibited games, and the prohibition to make or to have certain 
ets for the chase, or other instruments for trapping wild game. 
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Mahomet, not trusting to the restraining power of 
wished to take away from men the power of abusing 
drinks ; and if we consider the climate of warm countries, W. 
wine renders men furious rather than stupid, we shall find 
haps that the total prohibition is a milder method of proc 
than a permission which produces a numerous class of ofou 
and consequently of punishments, 

Imposts upon spirituous liquors fulfil, in part, the same an 
In proportion as the price is raised above the capacity of the 
most numerous class to purchase, they are deprived of the ua 
of giving themselves up to intemperance. 

Sumptuary laws, inasmuch as they prohibit the introdueti 
of certain articles which are objects of jealousy to the legislator, 
may be referred to this head. It is this which has rendered s¢ 
famous the legislation of Sparta; the precious metals wer 
banished; strangers were excluded; travelling was not per 
mitted. ‘ 

At Geneva there was a prohibition to wear diamonds, anc 
the number of horses which an individual might keep wa 
limited.* 

There might be mentioned under this head many Englist 
statutes relative to the sale of spirituous liquors. It is pro 
hibited to expose them to sale in the open air. A licence mus 
be obtained, and paid for, &c. The prohibition to open certait 
places of amusement upon Sunday apypertains to this head. 

To the same class belong the measures adopted to destroy 
libels, seditious writings, obscene figures exposed in the streets 
and to prevent the printing and publication of works thou 
have a pernicious tendency. 

The ancient police laws of Paris forbade a servant to wear : 
sword, or even to carry a cane or staff. This perhaps was : 
simple distinction of rank; perhaps it was a measure of security 

Where a particular class of the people is oppressed by thi 
sovereign power, prudence requires that they should be forbidder 


* To cite these usages is not to propose them as models. They ar 
cited to show under what class such laws ought to be arranged. 
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ocarry arms. The greater injury becomes a justification for the 
maller injury. The Philistines obliged the Jews to come to 
hem every time they wanted to sharpen their axes and scythes. 
in China the fabrication and the sale of arms is reserved exclu- 
ively to the Tartar-Chinese. 
- Bya statute of George III., all persons, except traders, are for- 
i to keep in their houses more than fifty pounds weight of 
gunpowder, and traders are not allowed to have more than two 
yundred pounds weight on hand at one time. The reason 
issigned is the danger of explosions. In the statutes relating 
9 high roads and turnpikes, the number of carriage horses is 
ited to eight, with an exception in favour of certain trans- 
portations, and of artillery and munitions of war, for the service 
of the king. The reason assigned is the preservation of the roads. 
- Whether any of these measures, and others of the same sort, 
have a political object behind the reasons assigned for them, that 
is what I do not pretend to say; but it is certain that such 
expedients may operate to take away the means of revolt, and to 
diminish facilities for smuggling. 
_ Among the expedients of this sort, I know none more happy or 
more simple than that commonly used in England to render diffi- 
cult the theft of bank-notes. When it is necessary to send them 
by a messenger or the post, they are cut into two parts, which 
fare sent separately. The theft of half a bank-note would be 
useless, and the difficulty of stealing the two parts, one after the 
other, is so great that the offence is almost impossible. 
| There are professions for the exercise of which proofs of 
capacity are required. There are others which the laws render 
incompatible with each other. In England many offices of jus- 
tice are incompatible with the profession of an attorney; it is 
feared that the right hand might be secretly labouring for the left. 
| Persons who contract with the administration for the supply of 
‘commissary stores, and the provisioning of the fleet, cannot have 
‘aseat in parliament. These persons may be defaulters, and be 
roe to parliamentary investigation ; itis not proper, therefore, 
‘that they should be members. But there are stronger reasons yet 
: 


: 
: 
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for this exclusion, derived from the danger of increasing 
terial influence. 


CHAPTER II. 


Prohibition of acquiring Knowledge which may be turned to 
bad purpose. 


I wentron this kind of policy only to condemn it. It has p 
duced the censorship of the press; it has produced the inquisition 
and wherever it is employed it will always produce the brutali 
tion of mankind. 

I propose here to show, —lIst, that the diffusion of knowlec 
is not injurious on the whole, the offences of refinement bei 
less fatal than those of ignorance ; 2nd, that the most advan| 
tageous method of combatting the evil which may result from 
limited degree of knowledge is to augment its quantity. 

In the first place, the diffusion of knowledge is not injuriou 
on the whole. Some writers have thought, or seemed to thi 
that the less men know the better off they will be: that the } 
enlightened they are, the less acquaintance they will have wil 
the objects that serve as motives to evil, or as means of commit 
ting it. It is not surprising that fanatics have entertained thi 
opinion, since there is a natural and constant rivalry between th 
knowledge of things real, useful, and intelligible, and the know 
ledge of things unintelligible, imaginary, and useless. But thes 
notions about the dangers of knowledge are sufficiently commor 
among the mass of mankind. The age of gold,—that is, the ag 
of ignorance,—is spoken of with regret. To put in a clear ligh 
the error upon which these notions rest, there needs a mor 
precise method of estimating the evil of an offence than any 
hitherto employed. 

It is not astonishing that offences of refinement are mor 
odious than offences of ignorance,—that is, of brutal violence 
In determining the greatness of offences, the principle of anti 
pathy has been more followed than the principle of utility 
Antipathy gives more attention to the apparent depravity o 
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haracter indicated by the offence than to anything else. This, 
a the eyes of passion, is the salient point of the action, in com- 
arison with which the strict examination of utility always 
too cool. Now, the more knowledge and refinement an 
ffence indicates, the more proof there is of reflection on the 
art of the offender, and of depravity in his moral disposition. 
ut the evil of an offence, the sole object which the principle of 
tility regards, is not determined by depravity of character alone ; 
depends immediately upon the sufferings of the persons who 
re affected by the offence, and upon the alarm which it excites 
n the community ; and, in the sum of evil, the depravity which 
culprit manifests is not an essential circumstance, but merely 
aggravation. 

The greatest offences are those for which the smallest degree of 
wledge is sufficient; the most ignorant individual always 
ws enough to commit them. Inundation is a graver crime 

han arson; arson than homicide; homicide than robbery ; 
sobbery than pilfering. This proposition may be demonstrated 

y an arithmetical process, by an inventory of the items of evil 
each case, by a comparison of the greatness of each individual 
ering, and of the number of individuals who are made to 

r. But how much knowledge is required to enable a man 
commit these offences? The most atrocious of all demands 
only a degree of intelligence possessed by the most barbarous, 
he most savage of men. 

i is worse than seduction or adultery ; but rape is more 


uent in times of barbarism, seduction and adultery in those 
refinement. 

The dissemination of knowledge has not increased the number 
of offences, nor even the facility of committing them; it has only 
iversified the means of their perpetration. And how? By 

ually substituting less injurious means in the place of those 
hich are more injurious. 

Ts a new method of theft invented? The inventor profits for 
time by his discovery; but presently his secret is found out, 
people are on their guard. It then becomes necessary to 
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have recourse to some new means, which has its turn, like tk 

first, and passes by in the same way. All this is still but then 
not so bad as highway robbery, which itself is not so bad ; a 
plundering committed by armed bands.* Why? Because the con 
fidence every one has in his own prudence and his own sagacif 


prevents him from being so much alarmed by theft as by robb ey 


that the more they iow: the more means they have of doin; 
evil; what follows ? 
If the good and the bad composed two distinct races, like tht 
white and black, the one might be enlightened and the othe 
kept in ignorance. But since it is impossible to discriminat 
between them, and especially when we consider the frequen 
alternation of good and evil in the same individual, all must b 
subjected to the same rule. General light, or general darkne , 
there is no middle course. . 
However, the very evil complained of carries with it its owt 
cure. Knowledge cannot give advantage to the bad, cath 
far as they have the exclusive possession of it. A snare w 
is known ceases to be a snare. The most ignorant tribes hay 
known how to poison the tips of their arrows; but it is only 
nations well instructed who have become acquainted with al 
poisons, and have known how to oppose them by antidotes. — 
All men have the capacity to commit offences ; but only en- 
lightened men are able to discover laws which can prevent them 
The more ignorant a man is, the more he is inclined to separate 
his private interest from the interest of his fellows. The mor 


* That is, on the supposition that the damage of the offence is th 
same ; for there is a point of view in which theft is worse than robbery 
since one may possess himself of a greater sum of money by fraud thar 
by robbing on the highway. 

For proofs of the superiority of modern manners over ancient times 
see Hume's Essay on Population. For proofs of their superiority over 
the manners of the Middle Ages, see Voltawre’s General History ; Humé 
History of England ; Robertson's Introduction to Charles V.; Barrington’: 
Observations wpon English Statutes; and Chastellua, in his Treatise wpor 
Public Happiness, a work happily conceived but not well executed. _ 
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nlightened he is, the more clearly will he perceive the connec- 
on between his private interest and the interest of the whole. 
‘Look through history; the most barbarous ages present an 
36 age of all offences, offences of cunning as well as offences 
f violence. Barbarism, though it has some vices peculiar to 
lf, seems not to exclude vices of any kind. At what epoch 
ere false titles and forged grants most multiplied? When the 
srzy alone knew how to read; when, through the superiority 
sir knowledge, they regarded men almost as we regard 
ses, animals which we could not subdue to the bit, if their 
sctual faculties were equal to ours. Why was recourse had, 
ring the same period, to judicial duels, to trials by fire and 
ater, and to all those strange means called judgments of God ? 
sause, during that infancy of reason, there were no principles 
nown by which to distinguish truth from falsehood. 
‘Compare the results in states in which the publication of ideas 
yas been restrained, and in those where freedom of thought and 
‘speech has been permitted. You have, on the one side, Spain, 
gal, Iialy; on the other, England, Holland, North America. 
There is the most happiness? Where the best morals ? Where 
most crimes? Where is society most agreeable and most 


Too many praises have been lavished upon institutions, the 
anders of which made knowledge a monopoly. Such were the 
fests in ancient Egypt, the Brahmins of Hindostan, the Jesuits 
Paraguay. If their conduct merits praise, it is only in rela- 
n to the interests of those persons who have administered these 
ms of government, not as regards the interest of those who 
we been subject to them. It may be admitted that the people 
ive been quiet and docile under these theocracies ; but have they 
enhappy? It isnot credible that they have been, unless an ab- 
ct servitude, vain terrors, useless obligations, macerations, pain- 
vances, saddening opinions, are no obstacles to happiness. 
governments have not so much attained their end by 
taining natural ignorance, as by spreading prejudices, and 
ting errors. The chiefs themselves have always ended 
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by becoming the victims of this narrow and pusillanimous policy 
States retained in a constant inferiority, by institutions oppose 
to every kind of progress, become the prey of nations who hay 
acquired a relative superiority. States grown old in an infaney 
which has been prolonged by their tutors, that they might th 
more easily govern, have always offered an easy conquest; al 
once subjected, have passed with little or no resistance from on 
master to another. . 

But it is said we do not pretend to keep men in ignorance; al 
governments perceive the necessity of knowledge; what they ar 
afraid of is the liberty of the press. They do not oppose th 
publication of scientific treatises; but is it not reasonable tha 
they should oppose the spread of immoral or seditious writings 
the evil effects of which cannot be prevented if they are one 
allowed to circulate? Punishing a guilty author may act as: 
preventive to those who might incline to imitate him; butt 
prevent the publication of bad books by the institution of th 
censorship, is to check the evil at its source. 

The liberty of the press has its inconveniences ; nevertheless 
the évils which result from it are not to be compared to those o 
a censorship. 

Where will you find that rare genius, that superior intelligence 
that mortal, accessible to all truths, and inaccessible to am 
passion, to whom can be intrusted this supreme dictatorship ove 
all the productions of the human mind? Do you suppose that: 
Locke, a Leibnitz, or a Newton, would have had the presumptio1 
to undertake it? And what is this power which you are force 
to confer upon inferior men? It isa power which by a singula 
necessity combines in its exercise all the causes of partiality, ani 
all the characteristics of injustice. What is acensor? Heisa 
interested judge, a sole judge, an arbitrary judge, who proceed 
in secret, condemns without a hearing, and decides without appeal 
Secrecy of procedure, that greatest of abuses, is absolutely essen 
tial. If a book were publicly examined, it would be publishin: 
the book, in order to know if it ought to be published. 

As to the evil which results from a censorship, it is impossiblet 
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wasure it, because it is impossible to tell where it ends. It is 
othing less than the danger of stopping the whole progress of 
he human mind in all its paths. Every new and important 
must of necessity have many enemies, for the single reason 
hat it is new and important. Is it to be presumed that the 
ensor will belong to that class, infinitely the smaller, which 
levates itself above established prejudices? And though he 
hould have that uncommon strength of mind, will he have the 
to endanger himself on account of discoveries of which he 
vill not share the glory? There is but one sure course for him 
o take ; to proscribe everything which rises above common ideas, 
draw his pen through everything elevated. He risks nothing 
prohibition, but everything by permission. In doubtful cases, 
will not be he that suffers ; it will be Truth. 
: If the advance of the human mind had depended upon the good- 
vill of those in authority, where should we be to-day? Reli- 
sion, legislation, morals, the physical sciences, all would be in 
larkness. But it is not necessary to dwell upon so common an 


ent. 
i> true censorship is that of an enlightened public, which 
liscountenances false and dangerous opinions, and encourages 
aseful discoveries. In a free country, the audacity of a libel does 
not save it from general contempt; but by a contradiction easy 
jo be explained, the indulgence of the public in this respect is 
ilways in proportion to the rigour of the government. 


CHAPTER III. 
Indirect Means of preventing the Wish to commit Offences. 


We have seen that legislation can only operate by influencing 
the power, the knowledge, and the will. We have spoken of the 
oe means of taking away the power to do i injury ; we have 

that the policy of preventing men from acquiring infor- 
mation, does more harm than good. All the indirect means, then, 
hich we can use with advantage, must be employed in directing 
BB 2 
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the inclinations of men, in putting into operation the rules o 
logic hitherto but little known, the logic of the will—a logic whie 
as Ovid has so well expressed it, seems often to be in opposition 
to that of the wnderstanding :— ‘ 
; Video meliora proboque : 
Deteriora sequor. 
I see the better and approve it ; 
the worse I follow. 

The means about to be presented are of a nature to put as 
in many cases to this interior discord; to diminish that con 
riety among motives, which often owes its existence to want 
address on the part of the legislator, to an opposition which | 
has himself created between the natural sanction and the politi 
sanction, between the moral sanction and the religious sancti 
If he could make all these powers concur towards the same 
all the faculties of man would be in harmony, and the will t 
do evil would not exist. In cases where this end cannot be a 
tained, it is necessary, at all events, that the force of the tu 

“motives should exceed that of the seductive motives. 

The indirect means by which the will can be influenced, 
be illustrated under the form of political or moral problems, 
which the solution may be shown by various examples: : 

Problem First.—To change the course of dangerous desires, 
to direct the inclinations towards amusements conformable to 
public interest. 

Second.—To arrange so that a given Mees may be satiated 
without injury, or with the least possible injury. 

Third.—To avoid furnishing encouragements to crime. 

Fourth.—To increase responsibility in proportion as temptation 
increases. ' 

Fifth.—To diminish the sensibility to temptation. 

Sizth.—To strengthen the impression of punishments upon the 
imagination. 

Seventh.—To facilitate knowledge of the fact of an offence, 

Eighth.—To prevent an offence by giving to many pera an 
immediate interest to prevent it. 
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h.—To increase the difficulty of escape. 
enth.—To diminish the uncertainty of prosecutions and 


Twelfth.—To prohibit accessory offences, in order prevent the 
ncipal offence. 
After these means, of which the object is special, others more 
seral will be pointed out, such as the culture of benevolence, 
ne culture of honour, the employment of the impulse of religion, 
be made of the power of instruction, and of 


CHAPTER IV. 


» change the Oourse of Dangerous Desires, and to direct the 
Inclinations towards Amusements conformable to the Public 


HE object of direct legislation is to combat pernicious desires, 
; prohibitions and punishments directed against the injurious 
ts to which those desires give birth. The object of indirect 
ation is to counteract their influence by increasing the force, 


| There are two objects to be considered—What are the desires 
ich it is an object to weaken? By what means can that end 
¢ obtained ? 
ernicious desires are of three classes :—Ist, Malevolent pas- 
; 2nd, The appetite for strong drinks; 3rd, Idleness. 
| The means of weakening these desires may be reduced to three 
heads :—1st, To encourage honest inclinations; 2nd, To avoid 
forcing men into idleness; 3rd, To favour the consumption of non- 
nebriating liquors, in preference to those of an intoxicating quality. 
Some persons may be surprised that the catalogue of vicious 
melinations is so limited; but they should recollect that the 
yuman heart has no passions absolutely bad. There is none 
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which does not stand in need of guidance; and at the same 
none which ought to be eradicated. When the angel Ga 
prepared the prophet Mahomet for his divine mission, he plu 
from his heart a black spot, which contained the seed of eyil 
Unfortunately, this operation cannot be practised upon the heart 
of ordinary men. The seeds of good and the seeds of evil ar 
inseparably mixed. The inclinations are governed by ati 
but all pains and all pleasures are motives; pains to be avoided 
pleasures to be pursued. Now, all these motives may produc 
all sort of effects, from the best to the worst. They are 
which bear wholesome fruits or poisons, according to exposure 
according to the care of the gardener, according to the wind tha’ 
blows, or the temperature of the day. The purest benevolence 
confining itself too exclusively to a single subject, or mistaken it 
its means, may produce great evils. Attachment to one’s self 
though occasionally it becomes hurtful, is constantly necessary 
and in spite of their deformity, the malevolent passions are ai 
least useful as means of defence, as safeguards against the inva 
sion of personal interest. We ought not, then, to attempt rooting 
out any affections of the human heart, since there is none whic 
does not play its part in the system of utility. We should con 
fine ourselves to the operation of these affections in detail, accord. 
ing to the direction which they take, and the effects which they 
are likely to produce. A useful balance may be establishec 
between these inclinations, by strengthening those which are ap' 
to be too weak, and by weakening those which are too strong 
It is thus that the cultivator directs the course of waters i 
such a manner that his grounds suffer neither from overfloy 
nor from drought. 

The passion for inebriating liquors is, properly speaking, the 
only one that can be extirpated without doing any injury; fo 
the irascible passions, as I have said, are a necessary stimulant 
in cases when persons are obliged to protect themselves, and t 
repel the attacks of an enemy. The love of repose is not inju 
tious in itself; indolence, however, is an evil, inasmuch as i 
favours the ascendancy of the hurtful passions. However, thes 


7 
hree desires may be looked upon as equally in need of being 
pressed. It is hardly to be feared that we can have too great 
mecess against the inclination to idleness, or that the vindictive 
passions can be reduced below the point of utility. 
“The first expedient, as I have said, is to encourage innocent 
amusements. It is a branch of that science, so complicated and 
30 ill-defined, which consists in advancing civilization. The 
state of barbarism differs from civilization by two characteristic 
raits :—Ist, The force of the drascible appetites ; 2nd, The small 
ber of objects of enjoyment offered to the concupiscent 
appetites. * 
“The occupations of a savage after he has supplied himself with 
hysical necessaries, the only ones he knows, are soon described. 
e pursuit of revenge ; the pleasure of drunkenness if he has 
means; sleep; or perfect indolence; such is the sum total of 
resources. Each of these inclinations is favourable to the 
development and to the action of the other. Resentment finds 
easy access to a mind unoccupied; idleness leads to drunkenness; 
and drunkenness produces quarrels, which nourish and multiply 
iitments. The pleasures of love, not being mingled with the 
sentimental refinements which embellish and increase them, seem 
not to play a great part in the life of the savage, and go but a 
little way towards filling up the intervals of exertion. 
| Under a regular government the necessity of vengeance is sup- 
pressed by legal protection, and the pleasure of giving one’s self 
up to it is counteracted by the fear of punishment ; the power of 
[stmnce is enfeebled ; but the love of strong liquors is not 
diminished. A nation of savages and a nation of hunters are 
‘convertible expressions. The life of the hunter, as well as that 
of the fisherman, provided they know how to preserve the game 
they take, affords long intervals of idleness; while in a civilized 
state, the mass of the community is composed of labourers and 
artisans, who have scarcely the leisure necessary for sleep and 


* This distinction of the schoolmen is sufficiently complete. To the 
first class belong the pleasures of malevolence ; to the second, all other 


pleasures. 
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relaxation. But the misfortune is, that the passion forstrong 
can be satisfied in the midst of a most laborious life, and that, 
trenches upon the hours allotted to repose. In the lowest cond) 
tions poverty is a restraint upon it; but artisans, whose labour} 
better paid, can make great sacrifices to this fatal taste, and fl 
opulent classes may devote all their time to it. Thus we see, 
ages of barbarism, that the upper classes have divided their wh 
life between war; the chase, which is the image of war; 
animal functions; and long repasts, of which drunkenness 
the greatest attraction. Such is the whole history of a 
proprietor, a great feudal lord of the Middle Ages. The privileg 
of this noble warrior, or of this noble hunter, extended into th 
midst of a more civilized society the occupations and the chs 
racter of a savage. e 

This being so, every innocent amusement which human a 
can invent, is useful under a double point of view :—1st, For th 
very pleasure which results from it; 2nd, From its tendency 1 
weaken the dangerous inclinations above described. By innocen 
amusements must be understood all those which cannot be prove 
to be injurious. Their introduction being favourable to the hay 
piness of society, it is the duty of the legislator to encourag 
them, or, at least, to put no obstacle in their way. They wil 
be enumerated here; first, those which are esteemed the mo: 
gross, and afterwards those which suppose more refinement. 

1st. The introduction of a variety of aliments, and the progre: 
of the art of gardening, applied to the production of nutrition 
vegetables. 

2nd. The introduction of non-inebriating liquors, of which te 
and coffee are the principal. These two articles, which supel 
ficial minds will be astonished to see figuring in a catalogue ¢ 
moral objects, are so much the more useful, since they come int 
direct competition with inebriating liquors. 

3rd. Progress in all that constitutes elegance, whether in dres 
furniture, the embellishment of grounds, &c. 

4th. The invention of plays and pastimes, whether athleti 
or sedentary, among which games of cards hold a distinguishe 


oye 


; 
, 
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; Games of hazard should alone be excluded. These tran- 
uil sports have brought the sexes together, have diminished 
anui, that malady peculiar to the human race, especially to the 
pulent class and to the old. 

5th. The cultivation of music. 

6th. Theatres, assemblies, public amusements.* 

“4th. The cultivation of the arts and sciences, and of litera- 


“When these different means of enjoyment are placed in opposi- 
ion to the means necessary to provide for subsistence, they are 
alled objects of luxury; but if their tendency be such as is above 
ag , luxury, singular as it may appear, is rather a source 
‘virtue than of vice. 
‘This branch of policy has not been entirely neglected ; but it 
been cultivated rather with political than with moral views. 
object has rather been to render the people tranquil and sub- 
ive to the government, than to render the citizens more 
among themselves, more happy, more industrious, more 


“The sports of the circus, among the Romans, formed one of 
ae principal objects of the government's attention. It was not 
nly a means of conciliating the affections of the people, but also 
bf drawing off their thoughts from public affairs. 
| Cromwell, whose ascetic principles did not allow him this 
yurce, had no other means to occupy the public mind but to 

gage the nation in foreign wars. 

t Venice, a government excessively jealous of its authority 
ed the greatest indulgence to pleasures. 
e processions and other religious fétes of Catholic countries 


si in part, the same object as the games of the circus. 
| All these institutions have been considered by political writers 


'* “T heard M. d’Argenson say, that when he was Lieutenant of Police 
ere were more irregularities and debaucheries committed in Paris, 
the fifteen days of Lent, when the theatres were shut, than during 
months of the season when they were open.”—Memoirs of Pollnits, 
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as so many means of alleviating the yoke of power, of t 

the public attention towards agreeable objects, and preventin, 
from being occupied with public affairs. This effect, though i 
was not the object of their establishment, has caused them t& 
obtain more favour after being established. } 

Peter the Great made use of a higher and more generous policy 
The manners of the Russians, their proneness to intoxication ex 
cepted, were rather Asiatic than European. Peter I., wishing 
moderate their grossness, and to temper their ferocity, employe 
expedients perhaps a little too direct. He used all possible en 
couragements, and even had recourse to violence, in order to in 
troduce European dress and European spectacles, assemblies an¢ 
arts. To lead his subjects to imitate the other nations of Europe 
was, in other words, to civilize them. But he encountered th 
greatest resistance to all these innovations. Envy, jealousy. 
contempt, and a multitude of anti-social passions, opposed this 
assimilation with foreign rivals. These passions no longer Te: 
cognised their objects, when visible marks of distinction wer 
effaced. In taking from his subjects the exterior by which they 
were distinguished, he took from them, so to speak, the pretext 
and the aliment of a hateful rivalry. He associated them with 
the great republic of Europe; and they had everything to gair 
by that association. 

The rigid observation of Sunday, such as prevails in Scotland, 
in England, and in some parts of Germany, is a violation of this 
policy. The Act of Parliament upon this subject, passed in 1781, 
seems more appropriate to the times of Cromwell than our own. 
It prohibits people from every kind of Sunday amusement, except 
sensual pleasures, drunkenness, and debauchery. It was in the 
name of good morals that a law so contrary to good morals wa: 
enacted. Sunday becomes by this kind of rigour an institution 
in honour of idleness, and profitable to all the vices. 

Two suppositions are necessary to justify such a law: one, 
that amusements, innocent six days in the week, change thei 
nature, and become mischievous on the seventh; the other, that 
idleness, the mother of all the vices, is the safeguard of religion. 


} 
Ido not know what to make of these ideas ; let the theologians 
expound them.* 

If a revealed law is in contradiction to morality, it ought not 
to be listened to. We have more certain proofs of the political 
effects of an institution than we can have of the truth of a religious 
history, founded upon events out of the course of nature. In 
one case we have the testimony of our own senses; in the other 
case we must rely upon the testimony of others, a testimony 
transmitted from hand to hand, and weakened by every trans- 
mission, which alters more or less its primitive traits. 

But this contradiction does not exist This rigorous observ- 
ance of Sunday has no foundation in the Gospel; it is even con- 
trary to its text, and its positive examples. The judicious 
Fenelon, whom no one will accuse of having misunderstood the 
spirit of Christian morality, rebuked the indiscreet severity of 
his curates, and was unwilling that the people of his diocese 
ishould be forbidden to indulge on Sundays, after the exercises of 
religion were over, in dances and rustic sports. 

{find fault not with a day for the suspension of ordinary 
labours, nor with a day devoted in part to religious worship; but 
‘with the absurdity of converting into offences, during that day, 
the most necessary labours of the field, and the public exercise 
of the most harmless amusements. 

To deprive the people one day in the week of pleasures 
acknowledged to be innocent, is to take away a portion of their 
‘happiness ; for if happiness is not composed of pleasures, of what 
is it composed? How is it possible to justify the severity of the 
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| * The chaplain of Newgate takes great care to have it inserted in the 
Biography of Malefactors, as their own confession, that the commence, 
ment of their career was the violation of the Sabbath. I believe he would 
‘be nearer the truth, if he said that they began their career by observing 
Fe Sabbath—observing it, that is, in a particular way. Not knowing 
what to do with their time and their money, what other resource have 
they but the tavern? Drunkenness renders them quarrelsome and 
stupid, destroys their health, their aptitude for labour, and their habits 
of economy, and throws them into bad company. Thus they are prepared 
‘o enter upon the career of crime. 

| 
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legislator, who, without necessity, takes away from the labo 
classes those little enjoyments which soften their hard lot, 
who forces them into gloominess or vice, under pretext 
religion ? | 
There are two ways of doing injury to mankind: one, the 
introduction of pains; the other, the exclusion of pleasures. It 
one of these ways deserves to be condemned, how can the o 
be worthy of praise? Both are acts of tyranny; for in wha 
does tyranny consist, if not in this? It is only effects which are 
here spoken of; no doubt good is intended; but it is easier 
reason vaguely, than to go to the bottom of a matter; to fl 
here and there between folly and wisdom, than to persevere in 
one or the other; to follow the current of prejudice, than to 
resist its torrent. However good the intention may be, it is 
certain that the tendency of this ascetic practice is hurtful and 
immoral. 7 
Happy the people which is seen to elevate itself above 
and brutal vices, to cultivate elegance of manners, the pleasur 
of society, the embellishment of gardens, the fine arts, the sciences, 
public amusements, the exercises of the understanding ! Religions 
which inspire gloom, governments which render men distrustful, 
and which keep them apart, contain the germ of the greatest 
vices, and the most injurious passions. 


= 


CHAPTER V. 


To satisfy certain Desires without Injury, or with the least 
possible Injury. 


DestRes, both those of which we have spoken, and those of which 
we are about to speak, are susceptible of being satisfied in differ- 
ent ways, and upon different conditions, through all the degrees 
of the moral scale, from innocence up to the highest point of 
criminality. That these desires may be satisfied without injury, 
is the first object to be accomplished ; but if this object is unat- 
tainable, the second object is to render their satisfaction less in- 
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ious to the community than would be the violation of a law. 
even this second end is unattainable, it then becomes an object 
© arrange things in such a way that the individual, placed 
yy his desires between two offences, may be inclined to choose 
which is the least injurious. This last object seems humble; 
a kind of composition with vice; it is, as it were, haggling 
it, and beating it down to the lowest possible rate. 
us examine how these several points can be attained, in 
s case of three kinds of imperious desires :—Ist, Vengeance ; 
Want; 3rd, The sexual passion. 


5 Section I. 


There are two means of satisfying the vindictive appetites 
ithout harm :—1st, To provide legal redress for every kind of 
al injury ; 2nd, To establish some competent satisfaction 
juries which affect the point of honour. 
ailing these means, there is only one expedient to satisfy 
» vindictive appetites with the least harm, and that is, by 
howing indulgence to duelling. 
la To provide Legal Redress for all kinds of Injuries —The 
vices and the virtues of mankind depend very much upon the 
ces of society. Hospitality, it has been observed, is 
practised where it is most necessary. It is the same with 
cance, In the state of nature the fear of private revenge is 
the only restraint upon force, the only safeguard against the 
jolence of the passions. It corresponds to the fear of punish- 
lmentin a state where laws are established. Every improvement 
1 the administration of justice tends to diminish the force of the 
lictive appetites, and to prevent acts of private animosity. 
he principal interest in view, in cases of legal redress, is the 
srest of the injured party. But even the offender finds an 
dyantage in this arrangement. Leave a man to revenge him- 
elf, and his vengeance knows no limits. Grant him what, upon 
ol examination, you regard as a competent satisfaction, and 
same time forbid him to go further, and he will rather 
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accept what you give him without risk or hazard than exp Y 
himself to the judgment of the law, by attempting to obtain b 
his own hand a greater satisfaction. This, then, is an accesso 
benefit which results from providing a legal redress. Reprisa 
are prevented. Covered with the buckler of justice, the tran 
gressor, after his offence, finds himself in a state of comparati 
security, under the protection of the law. 

It is sufficiently evident that the better provision there is fo 
legal redress, the less powerful will be the motive which excit 
the injured party to procure it for himself. If every pain whit 
a man is exposed to suffer by the conduct of another were in| 
stantly followed by what he regarded as an equivalent pleasur 
the irascible appetite would not exist. This supposition is eyil 
dently exaggerated beyond anything that can possibly be accom 
plished. But, exaggerated as it is, it includes truth enough tf 
show that every amelioration in this branch of justice tends t 
diminish the force of the vindictive passions. 

Hume has observed, in speaking of the barbarous ages 0 
English history, that the great difficulty was, to engage th 
injured party to receive satisfaction; and that the laws respect 
ing satisfaction aimed as much at restraining resentment as ai 
securing a certain indulgence to it. 

More yet. Establish a legal punishment for an injury, anc 
you give room for generosity ; you create a virtue. To pardo 
an injury when the law offers a satisfaction, is to gain a kindo 
superiority over your enemy, by the obligation you impose upot 
him. Such a pardon cannot be attributed to weakness. Th 
motive is above suspicion. 

2nd. 7o provide competent Redress for those particular Injurte 
which attack the Point of Honouwr.—Injuries of this kind demant 
a more particular attention, inasmuch as they have a more market 
tendency to provoke the vindictive passions. (See Chap. XIY,) 

In this respect the laws of France have long been superior t 
those of other nations. 

English jurisprudence is eminently defective upon this pow 
It does not recognise the existence of such a thing as honour. I 
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1s no means of measuring a corporal insult, except by the dimen- 
ms of the wound. It does not suspect that there is any other 
il in the loss of reputation except the loss of money, which 
ay be the consequence of it. It considers money as the remedy 
r all evils, the palliative for all affronts, the equivalent for all 
sults. He who has not received a pecuniary compensation has 
ceived nothing; he who has been paid in money can ask nothing 


ore, There is no other reparation of any kind. But the gross- 


88 of barbarous ages ought not to be a reproach to the present 
scion. These laws were established before the feelings of 
mour were developed. Honour exists in the tribunal of public 
inion, and its decrees are pronounced with a peculiar force. 
Still, it cannot be doubted that the silence of the law has a bad 
| An Englishman cannot travel in France without remark- 
that the feeling of honour and the contempt for money descend, 
, to speak, much further among the inferior classes in France 
in England. This difference is especially remarkable in the 
my. The sentiment of glory, the pride of disinterestedness, are 
erywhere to be found among the private soldiers; and they 
ould think the brilliancy of a good action tarnished if they 
weived a reward for it. A sword of honour is the highest 
nse, 
8rd. Zo show Indulgence to Duelling.—When offended persons 
ill not be content with the satisfaction offered by the laws, it is 
beessary to show indulgence to duelling. Where the duel is 
iblished, poisoning and assassination are seldom heard of. 
s comparatively slight evil which results from that practice, is 
ke apremium of insurance, by which a nation guarantees itself 
pees the grave evil of those two crimes. The duel becomes 
preservative of politeness and peace. The fear of being obliged 
give or to receive a challenge extinguishes quarrels in the 
The Greeks and Romans, we are told, attained a high 
teh of glory without having known the duel. So much the 
(o for them; their sentiment of glory did not oppose itself 
ther to poison or the dagger. In the political dissensions of 
thens one half the citizens plotted the destruction of the other 
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half. Observe what passes in England and in Ireland, and 
pare it with the dissensions of Greece and Rome. Clodius 
Milo, according to our practice, would have fought a d 
according to the Roman practice, they formed mutual projects 6 
assassination, and he who killed his adversary did but anticipat 
him. 
In the island of Malta duelling had become a kind of rage, ane 
almost a civil war. One of the grand masters made such sever 
laws against it, and caused them to be so rigorously executed 
that duelling ceased ; but it was only to give place to a crim 
which united cowardice to cruelty. Assassination, hith I 
unknown among the knights, became so common that the di 
was presently regretted, and finally it was expressly tolerated ir 
a fixed place, and at certain hours. The result was such as wat 
expected. An honourable career being opened to revenge, clan. 
destine means resumed a character of infamy. Duels are lest 
common in Italy than in France and England ; poisonings an 
assassinatiens much more s0. 
In France the laws against duelling were severe; but means 
were found to elude them. 7 
In England the laws confound duelling and murder; but 
juries do not confound them; they acquit, or, what amoun ts to 
the same thing, they bring in a verdict of manslaughter. Thr 
people are more correctly guided by good sense than the lawyer: 
are by their science. Would it not be better that the remedy 
should be according to law, instead of being subversive of it? 


Section II. 


We come now to indigence; and here we have to consider both 
the interest of the poor themselves, and that of the community. 
A man in need of the means of subsistence is pushed by thq 
most irresistible motives to commit all the offences by which he 
can supply his wants. Where this stimulus exists it is useles 
to combat it by the fear of punishment. There are few punish 
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nents which can be greater than starvation; and, making allow- 
nee for uncertainty and distance, there are none which can 
ppear so great. The only sure means of protection against the 
fects of indigence, consists in furnishing necessaries to those 
rho are in need of them. 
this point of view the indigent may be distributed into four 
ses :—Ist, The industrious poor, those who ask only to labour 
= to live; 2nd, Idle mendicants, those who had rather 
rust to a precarious charity than live by work; 3rd, Suspected 
sons, those who have been arrested for some offence, but dis- 
harged for want of proof, and upon whose character a blot 
mains, which prevents them from finding employment; 4th, 
myicts who have finished their term of imprisonment, and who 
ve been set at liberty. These different classes ought not to be 
ated in the same way; and in establishments for the benefit 
f the poor, particular care ought to be taken to separate the 
spected from the innocent. One rotten sheep, says the proverb, 


All which the poor can be made to earn by their labour is 
ot only a profit to the community, it is a gain to themselves. 
ot only is life to be sustained, but time is to be filled up. 

anity requires that occupations should be found for the 
leaf, the blind, the dumb, the maimed, the impotent, the infirm. 
The wages of idleness are never so swect as the reward of 


a man has been put upon trial for an alleged offence of 
ence, though he should be acquitted, he ought to be required 
give an account of his means of subsistence, at least for the 
t preceding six months. If they were honest, this inquiry can 
lo him no harm ; if they were not honest, he ought to suffer the 
asequences. 
Women labour under particular disadvantages, as respects 
lity of finding occupation, especially those of a condition a 
tle above ordinary labour. Men, having more activity, more 
sherty, perhaps more dextcrity, have possessed themselves even 
those employments the best fitted for the female sex, and 
co 
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which are almost indecent in the hands of a man. _ 
children’s toys, keep fashionable shops, and make women’s shoe 
women’s stays, and women’s dresses. Men even perform 
office of midwives. There is a reason to doubt whether th 
injustice of custom might not be redressed by the law, an 
whether women should not be put in possession of these mear 
of subsistence to the exclusion of men. This would be a 
indirect means of preventing prostitution, by securing to wome 
suitable occupations. 

With respect to the treatment of the poor, no univers: 
measure can be proposed. Local and national circumstanee 
must control particular arrangements. In Scotland, with th 
exception of some large towns, the government does not concer 
itself with the care of the poor. In England, the tax o 
their account amounts to more than three millions sterling 
Still the condition of the poor is better in Scotland than i 
England. The object is better accomplished by custom than b 
law. In spite of the inconveniences of the English system i 
cannot be suddenly abandoned; otherwise half the poor woul 
perish before the necessary haste of benevolence and frugalit 
had taken root. In Scotland the influence of the clergy 1 
very salutary. Having but a moderate salary and no tithe: 
the ministers are known and respected by their parishioners. I 
England, the clergy being rich and having tithes, the rector: 
often in a quarrel with his flock, and knows but little abou 
them. 

In Scotland, Ireland, and France, the poor are moderate i 
their wants. At Naples the climate saves the expense of fire, ¢ 
lodging, and almost of dress. In the East Indies dress is hard] 
necessary except for decency. In Scotland, cleanliness excep 
domestic economy is good in all respects. In Holland it is 
good as it can be. Im England wants are greater than 
where, and economy is perhaps upon a worse footing than in 
country in the world. 

The surest means is not to wait for indigence, but to preventi 
The greatest service which can be rendered to the labouring ¢ 
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s the establishment of banks, in which the poor may be induced, 
py the double attraction of security and profit, to deposit their 
ittle savings. 


: 
: 
| Ssecrion III. 
We come now to that class of desires for which it is not easy to 
ind any neuter name,—any name which does not present some 
ry idea of blame or praise, but especially of blame. The 
eason is evident. The ascetics have never been able to satisfy 
lves with degrading and criminating the desires to which 
has intrusted the perpetuity of the species. Poetry, on 
other hand, has protested against these usurpations, and has 
ighted in embellishing the images of pleasure and of love,—a 
adable object, when it has respected decency and morals, It 
be observed, however, that these inclinations naturally have 
enough, and that there is no need of exciting them by 
rated and seducing pictures. 
_ As this desire is satisfied in marriage, not only without preju- 
ice to society, but advantageously for it, the first object of the 
tor in this respect ought to be to facilitate marriage: that 
to put no obstacle in its way not absolutely necessary. 
In the same spirit divorce ought to be authorized, under 
mitable restrictions. Instead of a marriage broken in fact, 
ind which subsists only in appearance, divorce naturally leads 
‘o areal marriage. Separations, permitted in countries where 
riages are indissoluble, have the inconvenience either of 
vondemning individuals to the privations of celibacy, or of lead- 
mg them into illicit connections. 
But if we are willing to speak upon this delicate subject in 
faith, and with a frankness more modest in fact than any 
iypocritical reserve, we shall acknowledge at once that there is 
age at which man has attained the development of his senses, 
his faculties are not yet mature enough for the manage- 
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ment of affairs or the government of a family. This is true 
especially among the upper classes of society. Among the poor 
the necessity of labour diverts the desires of love, and reta 
their development; a more frugal diet, and a simpler kind 
life, keep the senses and the imagination longer quiet. Besid 
the poor can hardly buy the favours of the other sex, except by 
the sacrifice of liberty. 

In addition to the young, not yet marriageable in a mo 
point of view, how many men there are unable to burden the 
selves with the support and the cares of a family. On the om 
side, domestics, soldiers, sailors, living in a state of dependeneé 
ind often having no fixed dwelling ; on the other, men of am 
»levated rank, who are waiting for a fortune or an establishment 
aere is a very numerous class cut off from marriage, and <a 
to a forced celibacy. 4 

The first means which presents itself to diminish this evil ist 
legitimate contracts for a limited time. This means has gr 
inconveniences; it is a fact, however, that concubinage uc 
exists in all societies where there is a great disproportion, ; 
fortunes. By prohibiting these arrangements they are not pre 
vented ; they are only rendered criminal, and made a 
Those who dare to avow them proclaim their contempt for th 
laws and for morals; those who conceal them are exposed t 
suffer a pain of self-reproach in proportion to their moral sensi 
bility. 

According to the common way of thinking, the idea of virtu 
is associated with this contract when its duration is indefinite 
and the idea of vice when its duration is limited. Legislator 
have followed this opinion ; they have forbidden contracts for | 
year which they allow for life. The same action, criminal in th 
first case, is innocent in the second. What is to be thought o 
this difference? Can the duration of the engagement change th 
quality of an act which equally grows out of it, whether 4 
engagement be for a longer ora shorter time P . 

But though marriage for a limited period be innocent in itel 
it does not follow that it ought t2 be so honourable as a permanen 
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iarriage to the woman who contracts it. Indeed, she never 
70 ]d obtain the same respect with a woman married for life. 
the first idea which would present itself with respect to her 
vould be—‘‘If this woman had been as worthy as others, she 
aa have been able to obtain conditions which others have 
btained. This precarious arrangement is a sign of inferiority, 
ther in rank or merit.” 
What good would result from authorizing this kind of con- 
wets? It would save the law, by which they are now forbidden, 
“i being broken and despised. It would preserve the women 
who enter into such contracts from a humiliation which, having 
egraded them in their own esteem, leads almost always to utter 
yorthlessness. Besides, it would give publicity to the birth of 
hildren, and would secure for them a father’s care. 
In Germany, what are called left-handed marriages are gene- 
vally established. The object is to reconcile domestic happiness 
th family pride. The woman acquires in this way some of the 
ivileges of a wife ; but neither she nor her children are entitled 
the name or the rank of the husband. These marriages were 
forbidden by the Code Frederic. However, the king reserved the 
tight of granting particular dispensations. 

The idea now proposed is not at all conformable to common opi- 
ons; let it be observed, however, that it is proposed, not as good 
itself, but as a means of alleviating an existing evil. In coun- 
es where manners are so simple and where fortunes are so equal 
at this expedient is not needed, it would be absurd to introduce it. 
“With the same apology, I shall proceed to speak of a yet 
graver disorder, of an evil which exists particularly in great 
rities, and which also springs from inequality of fortune, and 
from the combination of all those causes which produce celibacy. 

at evil is prostitution. 

There are countries where the laws tolerate it; there are others, 
such as England, where it is strictly prohibited. But though 
prohibited, it is as common, and as publicly exercised, as can be 
imagined, because the government does not dare to suppress it, 
n becanse the public would not approve such a display of 
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authority. Prostitution, thus nominally forbidden, is as comme 
as if there were no law against it, and much more mischievous 

The infamy of prostitution is not solely the work of the law, 
There would always be a degree of shame attached to that condi- 
tion, even though the political sanction remained neuter. T 
condition of a courtesan is a condition of dependence and se. 
tude; her resources are precarious, and indigence and famii 
always threaten to overwhelm her. Her very name is associa’ 
with evils distressing to the imagination, for courtesans 
unjustly considered as the causes of disorders of which they 
only the victims. There is no need to say with what sentimen 
they are regarded by honest women. The most virtuous may 
lament their miseries, but all agree in despising them. Nobody, 
in their behalf, attempts defence or excuse. It is natural 
they should be crushed by the weight of public opinion. 
have never thought of forming a combination, which mig 
counterbalance this public contempt; and, though they wis 
it, they could not effect it. If the interest of a common defence 
should unite them, they would soon be divided by rivalry 7 
want. The person, as well asthe name of a public woman, is @ 
object of hatred and disdain to her fellows. This is perhaps the 
only employment publicly despised by the very persons who pub- 
licly profess it. Self-love, with the most singular inconsistency, 
seeks as it were to shake off the recollection of its own misfor- 
tunes; each unhappy creature strives to forget what she is, or to 
earn an exception for herself, by severity towards her fellows. — 

Kept mistresses are regarded as almost equally infamous will 
public women. The reason is plain; they do not yet belong 
that class, but they are always on the eve of falling into it. Still) 
the longer a female has lived with the same man, the further is 
she removed from a state of degradation, and the nearer she a 
proaches to the condition of a married woman. The longer 
connection has endured, the more difficult it seems to break 
and the greater is its prospect of perpetuity. 

The result of these observations is, that the remedy, as far 
there can be one, is to be found in the eyil itself. The mor 
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his condition is a natural object of contempt, the less it is neces: 
ry for the law to brand it. It carries along with it a natural 
yunishment ; a punishment already too severe, if we consider all 
he reasons for pitying this unhappy class, the victims of social 
nequality, and always so near to despair. How few of these 
yomen have embraced this profession knowingly and by choice. 
dow few would go on, if they could quit it; if they could pass 
ynt of this circle of disgrace and misery ; if they were not repelled 
om every business upon which they might attempt to enter ! 
flow many have been precipitated into it by the error of a 
moment; by the inexperience of youth; by the corruption of 
sir parents; by the crime of a seducer; by an inexorable 
everity towards a first fault; almost all by destitution and 
isery! If opinion is tyrannical and unjust, ought the legislator 
to exasperate that injustice, ought he to convert himself into an 
instrument of tyranny? 
And what is the effect of these laws? They only serve to in- 
ease the corruption of which these unhappy women are accused. 
they drive them into drunkenness in search of a momentary ob- 
yion of misery; they render them insensible to the restraints of 
shame, by exhausting upon misfortune the disgrace which ought 
\to be reserved for real crimes. Finally, they prevent those pre- 
‘cautions which might alleviate the inconveniences of this disorder, 
were it tolerated by the laws. All these evils, which the laws so 
Mavishly dispense, are a price which folly pays to obtain an 
imaginary good, which after all is not obtained, and never 
‘will be. 

The Empress Queen of Hungary undertook to extirpate this 
evil, and laboured at it with a laudable perseverance worthy of a 
better cause. Whatfollowed? Corruption spread itself through 
public and private life ; the marriage bed was violated; the seat 
of justice was corrupted. Adultery gained all that libertinage 
lost. Magistrates made traffic of connivance. Fraud, partiality, 
oppression, extortion spread themselves through the country ; and 
the evil it was desired to abolish, driven to conceal itself, became 
go much the more dangerous. 
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Among the Greeks, this profession was permitted, and some 
times even encouraged; but the parents themselves were not 
allowed to traffic in the honour of their daughters. Among the 
Romans, during what are called the best times of the republic, 
the law was silent on this subject. The saying of Cato to a young 
man, whom he met coming out of a brothel, is a proof of it. % 
was not a person to encourage violations of the law. 

In the metropolis of the Christian world, this vocation is tel 
exercised.* This fact was doubtless one reason for the excessive 
rigour of the Protestants. 

At Venice, under the republic, the profession i a courtesan 
was publicly authorized. 

In the capital of Holland, houses of this nature receive a Ticense 
from the magistrate. 

Retif de la Bretonne published an ingenious work, entitiag 
Pornography, in which he proposed that government should estab- 
lish an institution, subject to certain rules, for the reception and 
government of public women. 

In some respects, the toleration of this evil in great cities r 
useful ; its prohibition amounts to nothing, and has certain i incon: 
veniences besides. ¢ 

The asylum at London for penitent prostitutes is a very excel: 
lent institution; but those who regard prostitution with abso- 
lute rigour, are not very consistent in approving of that charity. 
If it reforms some, it encourages others. Is not the hospital at 
Chelsea an encouragement to soldiers, and that at Greenwich fe 
sailors ? 

It would be well to institute an establishment for selling @ an- 
nuities to these women, to begin at a certain age; and the 
arrangement should be adapted to the nature of this sad profes- 
sion, in which the time of harvest is necessarily short, but ol 
which the profits are sometimes considerable. 

The spirit of economy is formed from small beginnings, an¢ 
goes on always increasing. A sui too inconsiderable to offer a 


* This has ceased to be the case, but it remains to be seen whether 
severity on this point will be an advantage to morals. 
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a Jpon points of Paaeals: as to which there are contested ques- 
ions, it is well to consult the laws of different nations. It is a 
jnd of mental travelling. In the course of such an exercise, we 
able to disengage ourselves from local and national prejudices, 


'y passing in review the usages of other communities. 


CHAPTER VI. 
To avoid furnishing Encouragements to Crime. 


to say that government ought not to give rewards to crime, that 
t ought not to weaken the moral nor the religious sanction, in 
ases where they are useful, is a maxim which seems too simple 

9 stand inneed of proof. Yet it is often forgotten ; and I might 

ive striking examples of it; but the more obvious they are, the 
le sneed there is to point them out. It will be better to dwell 
hpon those cases in which this maxim is more covertly violated. 

I. Insurniovs Derrenrion or Prorerry.—If the law suffers a 
man who unjustly detains the property of another to gain by 
Nelay of restitution, the law becomes an accomplice in the wrong. 
Phe cases in which the English law is defective in this respect 
hreinnumerable. In many cases, a debtor has only to refuse pay- 
ment till he dies, and he will escape the debt altogether; in 
many others, he can, by delay, escape the payment of interest ; 
jmd he can always retain the amount for a longer or shorter 
oe iod, and thus compel his creditor to submit to a forced loan, 
lat the ordinary rate of interest. 

A few simple regulations would suffice to cut off these temp- 
tations to injustice :—Ist. So far as landed property is liable fox 
‘debts, the death of either party should make no differenge. 2nd. 

‘terest should run from the moment the obligation commences. 
Srd. The obligation should commence, not from the liquidation 
of damages, but from the moment of the damage. 4th. Thic 
nterest should be highrr than the ordinary rate. How happens 
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it that means so simple have never been adopted? Those wh 
ask this question do not know the power of habit, of indolence 
of indifference to the public good; they are ignorant of th 
bigotry of lawyers, and of the strength of personal interest, am 
the professional spirit. 

II. Untawron Desrruction.— When a man insures his pro 
perty against some calamity, if the value insured exceeds the rea 
value, it is his interest, in a certain sense, to bring on the calami 
tous event: to set fire to his house, if it is insured against fire 
to sink his vessel, if it is insured against the dangers of the sea: 
The law, then, which authorizes these contracts, may be con 
sidered as furnishing a motive for the perpetration of thes 
offences. Does it follow, then, that the law ought not to sanctio 
them? Notat all; but only that it ought to command or sugges 
to the assurers precautions best adapted to the prevention of thes 
abuses, without being so restrictive as to interfere with th 
business: such as preliminary inquiries; certificates of the re: 
value of the property insured; in case of loss, the testimony « 
some respectable persons to the character and honesty of th 
party insured; in doubtful cases, an inspection of the propert 
insured, &c. 

III. Treason.—If the insurance of vessels belonging to a ho: 
tile nation is permitted, the state may be exposed to two dangers 
—lst, The commerce of the hostile nation, which is one of th 
sources of its power, is facilitated; 2nd, The insurer, to protet 
himself against a loss, may give secret information to the enem 
of movements made by the fleets and cruisers of his own natio1 
As regards the first of these inconveniences, it is not an evi 
unless the enemy cannot obtain insurance elsewhere, or if he ca 
employ his capital with the same profit in some other branch « 
industry. As to the second inconvenience, it is absolutel 
nothing, unless the insurer is led to give information to the enem 
which otherwise money could not buy, and unless his facility « 
giving this information is so great as to transcend the infamy an 
the risk of treason. 

Qn the other hand, the advantage to the nation that assur 
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ertan. In this xind of traffic, it has been found that the ba: 
ee of profit, during a given time, is in favour of the assurers , 
tis, taking the losses and gains together, they receive more 
premiums than they pay out in indemnities. It is then 
xcrative branch of commerce, and may be considered as a tax 
ied upon the enemy. 
[V. Pecuratron.—In making a bargain with architects and 
tractors, it is quite common to give them so much per cent. 
on the amount of their expenditures. This mode of payment, 
lich seems natural enough, opens the door to peculation, and 
peculation of the most destructive kind ; since, while the pecu- 
or makes a little profit, the employer must suffer a great loss. 
is danger is at its highest point in the case of public works, 
sere nobody has a particular interest to prevent waste, and 
a many persons may find an interest in conniving at it. 
One remedy would be to fix the expense by estimation, and 
say to the contractor, “ So far you shall have your per centage, 
beyond that you shall have nothing. If you reduce the 
se below the estimate, you shall still have the same profit.” 
Y. Asuse or Pustic Trusts.—If a public man who has it in 
3 power to contribute towards war or peace possesses an employ- 
ent of which the emoluments are more considerable in war than 
, he has an interest to exert his power for the prolongation 
war. If these emoluments increase in proportion to the 
<pense, he has an additional interest that the war should be con- 
acted with the greatest possible prodigality. Exactly the oppo- 
te state of things should be aimed at. 
VI. Orrences oF EVERY KrND.— When an individual makes a 
+t on the affirmative side of a future event, he has an interest in 
ie happening of that event, proportioned to the amount of the 
st. If the event is one of those things prohibited by law, he 
yen has an interest to commit an offence. He is even stimulated 
'y a double force, the one partaking of the nature of reward, the 
| her of the nature of punishment; a reward to be received in 
ase the event happens; 4 punishment to be experienced in the 
posite case. It isas if he had been suborned by the promise of 
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a sum of money on one side, and as if he had made an engage 
under a formal penalty on the other.* 

If, then, all kinds of bets, without distinction, were ackn 
ledged to be valid, venality of every kind would receive 
sanction of the laws, and liberty would be given to everybod 
enlist accomplices for all sorts of offences. On the other sid 
all bets, without restriction, were prohibited, insurances, so use 
to commerce, and such a resource against a multitude of cal 
mities, would not be lawful; for insurance is nothing but a s 
of bet. 

The middle course seems the best. In all cases in which be 
may become instruments of mischief, without answering al 
useful object, prohibit them absolutely. In cases like insurane 
in which they may be useful, admit them; but leave it to ¢ 
judge to make necessary exceptions when it shall appear th 
they have been only a cover to subornation. ; 4 


7 
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CHAPTER VII. 
To increase Responsibility in proportion as Temptation increas 


Tuts precaution relates principally to public employments. TT 
more of fortune or honours those who exercise such employmen 
have to lose, the stronger hold we have upon them. Their sala 
is a means of responsibility. In case of misconduct, the loss 
this salary is a punishment which they cannot escape, thou; 
they may avoid every other. This means is specially useful | 
employments which relate to the handling of public money. 

you cannot insure the honesty of a cashier in any other wa 
make his appointments rise something above the interest of fi 
greatest sum which is intrusted to him. This excess of salary 
like a premium paid for an insurance against his dishonest 


* In the Adventures of a Guinea, there is a bet made between the w 
of a clergyman and the wife of a minister, that the clergyman would tr 
be an archbishop. It is easy to imagine which was the gainer. 
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s more to lose in becoming a rogue than by remaining 


irth, honours, family connections, religion, may become so 
ny means of responsibility, so many pledges for the good con- 
t of individuals. There are cases in which legislators have 
‘chosen to trust bachelors; they have regarded a wife and 
ldren as hostages given to one’s country. 


CHAPTER VIII. 
To diminish the Sensibility to Temptation. 


the preceding chapter the question was to discover precau- 
ys against dishonesty; in this, the object is to avoid the 
iminution of probity through the exposure of honest men to 
3@ influence of seductive motives too strong for their virtue. 
First, of salaries ; for money, according to the manner of its 
plication, may serve as a poison or an antidote. 
| Apart from any regard to the happiness of individuals, the 
aterest of the public service requires that the persons employed 
2 it should be above the pressure of want, especially in all those 
mployments which afford an opportunity of acquisition by inju- 
is means. The greatest abuses have been produced in Russia, 
mughout the whole administration, by the insufficiency of 
ries. When men, under the pressure of want, abuse their 
lower, become greedy extortioners and robbers, the blame ought 
be shared between them and the government which has spread 
snare for their honesty. Placed between the necessity of 
iving, and the impossibility of living honestly, they are led to 
90k upon extortion as a lawful supplement to their pay, tacitly 
ized by those who employ them. 
it be putting them beyond the reach of need to supply 
ir physical wants? No. If there is nota certain proportion 
een the dignity with which a man is clothed, and his means 
ustaining it, he is in a state of suffering and privation, 
use he cannot do what is expected of him, nor keep upon a 
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level with that class with whom he is called to associate. Ina 
word, wants increase with honours, and what is relatively nee 
sary varies with condition. Place a man in an elevated ran 
without giving him wherewith to maintain himself, and what| 
the consequence? His dignity will furnish motives to do ey] 
and his power will give him the means. 

Charles II. being too much fettered by the economy of Paj 
liament, sold himself to Louis KIV., who offered to supply I 
profusion. The hope of escaping the embarrassments into whit 
he was plunged, drove him, like any other bankrupt, into ¢ 
nal schemes. This miserable parsimony cost the English ty 
wars, and a peace yet more fatal. It is not easy to tell wh 
sum would have been sufficient to operate as an antiseptic upd 
a prince so corrupt ; but this example is enough to show thattl 
civil list of the English king, which appears exorbitant | : 
vulgar calculators, tends in fact to promote the general sec 
Besides, by that intimate alliance which exists between rich 
and power, everything which augments the magnificence | 
dignity gives it additional force; the royal pomp, under th 
point of view, may be compared to those architectural ornament 
which serve also to support and strengthen the edifice. 

This great rule of diminishing as much as possible the set 
sibility to temptation, has been remarkably violated in # 
Catkolic church. To impose celibacy upon priests, and at fl 
same time to intrust them with the most delicate functions 1 
the examination of consciences, and the direction of families, 
to place them in a violent situation, between the misery of obser 
ing a useless law, and the disgrace of violating it. 

When Gregory VII., in a council held at Rome, establishe 
the rule that married clerks, or those having concubines, shoul 
no longer be permitted to say mass, they uttered cries of indi 
nation, they accused him of heresy, and according to the historia 
of those times, they declared—‘‘ If he persists, we had rath 
renounce the priesthood than our wives; let him find angels‘ 
govern the churches.”’—( Hist. of France, by the Abbé Milot, vol. 
Reign of Henry I.) In our times the government of Fran 
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esired to make the marriage of priests lawful ; but by this time 


here were no men to be found among them; they were all 
ngels. 


CHAPTER IX. 


[ strengthen the Impression of Punishment upon the Imagination. 


m is the real punishment which does all the evil; it is the 
arent punishment which does all the good. We ought, then, 
much as possible to diminish the former, and to augment the 
r. Humanity, in this case, consists in the appearance of 
ficlty. 
" Speak to the eyes, if you wish to move the heart. The pre- 
sept is as old as Horace, and the experience which dictated it 
was much older. Every one feels its force, and strives to take 
advantage of it; the comedian, the charlatan, the orator, the 
priest, all know how to turn it to their purpose. Render your 
punishments exemplary ; give to the attendant ceremonies a sort 
of mournful pomp. Call to your aid all the imitative arts; and 
let the exhibitions of these important procedures be among the 
first to strike the eyes of childhood. 
_A scaffold spread with black, that livery of woe; the officers 
of justice in mourning; the executioner covered by a mask, 
which may serve to increase the terror of the beholders, and at 
‘the same time to conceal him from a misplaced indignation ; 
emblems of his crime placed upon the head of the criminal, so 
‘that the witnesses of his sufferings may be informed of the offence 
that has produced them -—such are a part of the decorations 
proper to these tragedies of the law. Let all the persons in this 
terrible drama move in a solemn procession; let a grave and 
religious music prepare the hearts of the auditors for the im- 
|portant lesson they are going to receive. The judge should not 
‘think it beneath him to preside at this public scene, so that its 
sombre dignity may be consecrated by the minister of the law. 
| Instruction is not to be rejected, even though it come from an 
enemy. The Secret Tribunal, the Inquisition, the Star Chamber 


400 PRINCIPLES OF THE PENAL CODE. 


—I sonsult them all; I examine every means; 1 consider 4g 
that has been done; I prize a diamond though it be picke 
trom a dunghill. Because assassins use a pistol to commit mu 
ders, shall I not employ it in my own defence? 

The emblematic robes of the inquisition may be useful 
applied to criminal justice. An incendiary clothed in a robe| 
oictured flames, would offer to every eye the image of his crim 
ind the indignation of the spectator would be fixed by the ima: 
‘of the offence. | 

A system of punishments accompanied by emblems approprial 
as far as possible to each offence, would have an addition 
advantage. It would furnish allusions to poetry, to eloquene 
to dramatic authors, to ordinary conversation. The ideas them 
derived would be re-echoed, if I may be allowed the expressioi 
by a thousand objects, and would be scattered on all sides. 

The Catholic priests have known how to derive from th 
source the greatest aids to the efficacy of their religious opini 
I remember having seen at Gravelines a striking exhibition. f 
priest showed the people a picture, which exhibited a maultituc 
of wretches in the midst of flames, and one of them making sigi 
for a drop of water, by showing his burning tongue. It was 
day of public prayers for souls in purgatory. It is clear th 
such an exhibition was less fitted to inspire a horror of crime the 
ahorror of poverty. The moral was, that one ought at all even 
to have the wherewithal to pay for a mass; for where money é: 
piates every sin, the sin of poverty is the greatest, the oly @ ol 
without remedy. 

The methods of punishment which prevail in England fort 
perfect contrast to everything that can inspire respect. A capit 
execution has no solemnity; the pillory is sometimes a scene: 
buffoonery, sometimes an exhibition of popular cruelty, a game. 
chance, in which the sufferer is exposed to the caprices of the mu 
titude, and the accidents of the moment. The severity of a publ 
whipping depends upon the money given to the executionel 
branding in the hand, according to the understanding between tk 
convict and the officer, is sometimes inflicted with a cold iron, ar 
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metimes with a hot one ; if it be done with a hot iron, the brand- 
ig is often confined to a slice of bacon interposed between the 
nding-iron and the criminal’s skin. To keep up the farce, while 
he meat is smoking and burning, the supposed sufferer puts forth 
ynd cries of agony and pain. The spectators who understand the 
thole game, only laugh at this parody on the law. 
‘It may perhaps be said,—for all questions have two sides,— 
at these real representations, these terrible scenes of penal 
stice, would spread fright among the people, and would make 
angerous impressions. I do not think so. If they presented to 
he dishonest the idea of danger, to the honest they would offer 
nly the idea of security. When eternal punishments are loudly 
hreatened, when the flames of hell are frightfully decreed for 
inds of offences indefinite and undefinable, the imagination may 
8 so excited that madness is the consequence. We suppose, on 
e contrary, a manifest offence, a proved offence, an offence of 
ich everybody can avoid the commission, so that the terror of 
ishment cannot be excited to a dangerous degree. However, 
= must avoid producing false and odious associations. 
In the first edition of the Code Theresa, the portrait of the 
mpress was surrounded with medallions representing gibbets, 
eels, and other instruments of torture and punishment. 
hat a blunder to offer the image of the sovereign with these 
eous emblems, like the head of Medusa shaking her serpents! 
s scandalous frontispiece was suppressed; but a print was 
ywed to remain which represented all the instruments of tor- 
re—a picture of bad omen, which no one could look at without 
ing to himself, ‘Even though innocent, to these evils am I 
posed!’ But if an abridgment of the penal code were accom- 
anied by pictures representing the characteristic punishments 
ittached to each crime, it would be an imposing commentary, 
sensible and speaking image of the law. The reader would 
, “If I am guilty, this must I suffer!” In legislation, a 
le shade sometimes distinguishes good from evil. 
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CHAPTER X. 
To facilitate Knowledge of the Fact of an Offence. 


In penal cases there are two points as to which the judge mus 
be certain before he can perform his office: the fact of an offence 
and the person of the offender. These two points being known 
his information is complete. In different cases there are differen 
proportions of obscurity as to these two points; sometimes th 
first is most obscure, sometimes the second. Let us consider, i 
the first place, the fact of an offence, and the means which ma 
facilitate its discovery. 

I To require Proofs of Title to be in Writing.—It is only by 
writing that testimony can be rendered permanent and authentic 
Verbal transactions, unless they are of the most simple kind, wil 
be subject to innumerable disputes. Mahomet himself has recom 
mended to his followers to observe this precaution. It is almos 
the only passage of the Koran which has a glimmer of common sensé 

II. Zo enrol upon the face of Title Deeds the names of Witnesse: 
—It is one thing to require witnesses to the execution of a deed 
and another thing to require that their presence be noticed 
attested, and registered upon the face of the deed. A third ste 
is to add the circumstances which will enable the witnesses to b 
found if they are needed. 

In the attestation of deeds, it will be useful to observe th 
following precautions :—1Ist. To prefer a large number of wit 
nesses to a small number; this will diminish the danger ¢ 
falsehood, and give a chance of finding some ,of them, if the 
are needed. 2nd. To prefer married persons to bachelors; hea 
of families to servants; persons who have a public character 
individuals less distinguished; young or middle-aged men 
the old and infirm ; persons who are known to strangers. 3r 
When the deed is composed of many sheets, each sheet ought 
be signed by the witnesses; if there are corrections and erasur 
a separate list ought to be made of them, which list ought to 
attested; the lines ought to be counted, and their number 
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ach page marked. 4th. Let each witness add to his name ip 
all his description, place of abode, age, &c. 5th. Let the time 
md place at which the deed is executed be minutely specified ; 
he time, not only by the day, month, and year, but also by the 
jour ; the place, by the district, parish, even the house, and the 
1ame of the present occupant. This circumstance is an excellent 
yreventive against forgery. A man would hardly dare venture 
ypon such an enterprise when he must be sure of so many details 
yefore fabricating a false date; and if he dared attempt it he 
would be much more easily discovered. 6th. All numbers ought 
0 be written out in letters, especially dates and sums, except in 
matters of account, where it is sufficient to write the sum total 
in letters, and except also when the same date or sum often recur 
in the same deed. The reason of this precaution is, that figures, 
unless they are written very carefully, are apt to be taken one 
for another ; and besides, it is easy to alter them, and the least 
ilteration may have very considerable influence. A sum of hun- 
dreds is easily changed into a sum of thousands. 7th. The for- 
malities to be observed in the execution of a deed ought to be 
printed upon the margin of the sheet of paper or parchment upon 
which it is written. 
_ Should these formalities be left to the discretion of individuals, 
as a means of security required by prudence, or should they be 
regulated by law? Some of them should be required, and others 
should be optional ; a latitude should be left to the judge in 
a of those cases in which it is not possible to fulfil them. 
t may happen that a deed is to be made ina place where the 
: ibed kind of paper is not to be had, where a sufficient 
ber of witnesses cannot be found, &c. In such cases, the 
eed may be declared valid provisionally, and until the requisite 
formalities can be fulfilled. 
A greater latitude ought to be allowed in testaments than in 
between the living. Death does not wait for an attorney, 
or for witnesses; and making a will is a business which men 
e upt to procrastinate to a time when they have neither leisure 
nor capacity for precision and exactness. On the other hand 
nv 2 
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precautions are most requisite in this sort of deeds, because th 
are most exposed to forgery. In case of a deed between ft 
living, the party to whom it is falsely ascribed may still be aliy 
and able to contradict it; in case of a testament, there is no 7 
chance. 

Many details are necessary to explain the forms which oul 
to be established, and the exceptions which should be made 
I shall only observe that I do not know of any formality, evel 
the most simple, the omission of which ought to render a wil 
absolutely invalid. ‘ 

If instructions upon this subject were published by the govern 
ment, even without being made necessary, everybody would b 
inclined to observe them, since, in case of deeds executed in goo 
faith, every one desires to insure himself all possible securities 
The omission of these formalities would then become a vehemen 
suspicion of fraud, unless it could be clearly seen that it ough 
to be attributed either to ignorance, or to circumstances whic 
rendered their observance impossible. 

III. Zo establish Registrations for the Authentication of Titles 
—Why ought deeds to be registered? What deeds ought to b 
registered? Ought the registry to be secret or public? Ough 
the registration to be optional, or should its omission be visite 
by a penalty ? 

Registers are useful:—Ist, Against acts of forgery; 2nd 
Against acts of falsification ; 3rd, Against accidents, as the lo: 
or destruction of originals; 4th, Against a double shen ‘ 
the same property to different purchasers. 

For the first and last of these objects, a simple abstract mi 
suffice; for the second, an exact copy would be needed; for th 
third, an extract would be sufficient, but an entire copy woul 
be much better. 

Against forgery, the registration would only be useful b 
Seing obligatory; the deed being null when not recorded, wi 
a latitude for accidental cases. This advantage would resul; 
that after the expiration of the time allowed for registration, th 
forgery of a deed which, according to its date, ought to | 
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istered, would’ be of no avail. It amounts to limiting to 
ort period the time within which a fraud of this nature can 
committed, with a possibility of success; and at a period so 
that of the supposed act, proofs of the fraud could be easily 
ined. 
So, too, when the registration is intended to prevent double 
enations, it should be obligatory, under pain of nullity. With- 
mt a clause to that effect, the registration would hardly take 
place, since neither party would have an interest in it. In fact, 
e seller has an interest the other way. If he is honest, he may 
we a repugnance to its being known that he has sold or 
ambered his property; if he is a rogue, he may desire the 
rtunity of selling it twice over. 
Testaments are the kind of deeds most apt to be forged. The 
: protection against this fraud is to require them, under 
= of nullity, to be registered during the life of the testator. 
may be objected that this would put a dying man at the 
y of those who surround him in his last moments, since he 
dno longer have the power to reward or to punish; but 
is objection might be obviated by giving him the right to 
dispose of a tenth part of his property by a codicil. 
_ What deeds ought to be registered ? 
All in which third persons are interested, and which are 
important enough to justify this precaution. 
"Tn what cases should the registry be secret or public? 
_ Deeds between the living in which third persons are interested, 
mothecations, and marriage settlements, ought to be public. 
aments ought to be inviolably secret during the life of the 
ator. Deeds, such as indentures of apprenticeship and 
marriage settlements, which do not affect lands, might be kept 
secret, with the reserve of communicating them to such persons 
‘as have a special title to examine their provisions. 

‘The registry office might be divided into departments, secret 
and public, optional and obligatory. Optional registrations 
yould be frequent if the price were moderate. It is an act 
of prudence to preserve copics against accidents, and wherr 
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could copies be more securely lodged than in an office of this 
sort ? 

The necessity of registering mortgages of landed property 
would be a kind of restraint upon prodigality. A man could 
not borrow money upon his estate, to be spent upon mere 
pleasures, without some degree of shame. This consideration, 
so favourable to the measure, has been regarded as an objection 
against it, and, in fact, has prevented its adoption. 

The law of many countries has adopted this system of regis- 
tration to a greater or less extent. The French law seems to 
have hit upon a medium tolerably just. 

In England the law varies. In the counties of Middlesex and 
York there are offices of registry, established in the reign of 
Queen Anne, of which the principal object is to prevent double 
alienations, and the good effects are such that the value of landg 
is higher in these countries than elsewhere. How does it happen 
that after so many years of an experience s0 decisive, this law has 
not yet been made general ? 

Ireland enjoys this benefit, but the registry is left to the free 
choice of individuals. It has been established in Scotland. 
There, testaments must be registered before the death of the tes- 
tator. In the county of Middlesex, the registry is not obligatory 
till after the death of the testator. 

IV. Method of preventing Falstfications.—There is an expedient 
which, in some respects, may take the place of registration. A 
particular sort of paper or parchment being required for the deed 
in question, those who sell it by retail may be forbidden to fur- 
nish it without endorsing upon it the day and the year of the 
sale, and the names of the seller and purchaser. The distribution 
cf this paper might be limited to a certain number of persons, of 
whom a list should be kept. Their books would be true registers, 
and after their death might be deposited in an office. This pre- 
caution would prevent the forgery of deeds of any kind, pretend- 
ing to be of a distant date. 

It would be an additional restraint, if the paper were required 
to be of the same date with the deed. The date of the paper 
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might be marked in its tissue, in the same way 1s the name of 

the maker. In that case, a paper-maker must be a party to 
every forgery. 

_ V. Institutions for the Registry of Events on which Titles depend. 
—There is no need of dwelling upon the plain necessity of pre- 
serving evidence of births and interments. A prohibition to inter 
‘the dead without a previous inspection by a police officer, is a 

general precaution against assassinations. It is singular that in 

‘England, marriages, instead of being recorded, were for so long 

atime abandoned to the mere notoriety of a transient ceremony. 

‘The only reason that can be given is the simplicity of this contract, 

which is the same for all, except in particular dispositions relative 

to fortune. Fortunately, under the reign of William III., mar- 
riages, which serve as the foundation for so many titles, rece 
| themselves as fit objects fora tax. It thus became necessary to 
ave them registered. The tax has been suppressed, but the 
register remains. But even now the security of rights which 
depend upon these events is not so certain nor so universal as it 
ought to be. There is but one copy of the registration. The 
register of each parish ought to be transcribed in a more general 
office. In the Marriage Act of George IL., either through intoler- 
ance or negligence, the advantage of registration was denied to 

Quakers and Jews.* 

VI. Zo put People on their Guard against Offences. 

- Ist. Against poisoning. 

By giving instructions respecting the different substances which 
operate as poisons, with the means of detecting them, and the 
‘methods of preventing their effects. If these instructions were 

spread among the multitude without discrimination, they might 

do more harm than good. ‘This is one of those peculiar cases in 
which knowledge is more dangerous than useful. The means of 
employing poisons are surer than the means of counteracting them. 

The middle course would be to limit the circulation of these 

instructions to the class of persons who could make a good use of 


* A new Registry Act has lately been enacted by the British Par- 
liament, which puts this matter on a better footing.—Trans/ator. 
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them, and whose condition, character, and education furnished a 
guarantee against the danger of abuse; such are the parish clergy 
and the practitioners of medicine. With this view, the instrue-! 
tions ought to be in the Latin langusae which these persons ar¢| 
supposed to understand. 

But as regards those poisons which present themselves without 
being sought for, and which ignorance may administer innocently, 
the knowledge of them should be rendered as familiar as possible. 
There must be a strange depravity in the character of a people, 
if hemlock, which is so easily mistaken for parsley, and copper, 
which is so apt to be dissolved in vessels of which the tinning it 
worn, do not oftener operate as poisons by accident than by 
design. In these cases, however dangerous knowledge may be, 
there is more to hope than to fear from it. 

2nd. Against false weights and measures. 

By furnishing instructions relative to false weights and mea- 
sures, and the methods of deception in the employment of true 
ones, such as scales with unequal arms, measures with double 
bottoms, &c. Such knowledge cannot be too widely diffused. 
Every shop ought to have a copy of these instructions pasted up 
in plain sight, as a pledge of fair dealing. 

3rd. Against frauds in money. 

By instructions to teach people to distinguish good money from 
bad. Ifa particular kind of false coin makes its appearance, the 
government ought to give notice of it in the most public manner. 
At Vienna, the officers of the mint always give notice of counter- 
feit coins the moment they appear; but the Austrian coinage ig 
upon so good a footing that such attempts are rare. 

4th. Against impostures of mendicants. 

Some counterfeit diseases, although they are in perfect health; 
others inflict upon themselves some slight wound to aid them in 
counterfeiting the appearance of the most disgusting maladies; 
others get up false stories of fires and shipwrecks by which they 
pretend to have suffered; others borrow or steal children, whom 
they make the instruments of their trade. But these instructions 
ought to be accompanied by a preface, lest the knowledge of sa 
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y impostures should harden the heart, and make it indiffer- 


‘neglected, nor left to himself; it should be the duty of the 
st person who meets him to consign him to the hands of public 
ity. Instructions of this kind would prove more amusing to 
e people than tracts of religious controversy. 

Sth. Against theft, pilfering, methods of obtaining by false 
etences. 

By furnishing instructions which explain all the arts employed 
y thieves and swindlers. There are many books upon this sub- 
st, the materials of which have been supplied by criminals who 
d repented, or who hoped to purchase pardon by their confes- 
ms. These compilations are miserable affairs ; but useful ex- 
acts might be made from them. One of the best is the Dis- 
weries and Revelations of Poulter, otherwise Baxter, of which 
xteen editions were published in twenty-six years,—a fact 


thentic book of this kind, authorized by the government. The 
me which might be given to such a work would make it an 
ent moral lesson, and at the same time a book of amuse- 


. Against religious impostures. 
By furnishing instructions respecting offences committed by 
2 aid of a superstitious belief in the power and malice of spi- 
al agents. These offences are too numerous; but they are 
es in comparison with the legal persecutions which have 
ved their origin from the same source. There is hardly 
ation in Christendom which cannot reproach itself with a 
ultitude of bloody tragedies occasioned by the belief in witch- 
ft. Histories of offences committed by these means would 
hish a very instructive subject for homilies which might be 
in the churches; but as to tne errors of governments and 
strates, it were needless te give to them a sad publicity. 
he opinions of so many respectable and honest judges who have 
gen so miserably duped by superstitions of this sort would be 
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more likely to confirm the people in error than to disabuse thet 
of it. It is much to be desired that the witch of Endor could b 
got rid of. I do not know what evils this Jewish Canidia ma 
have caused in Palestine, but she has produced frightful one 
throughout Europe. The wisest theologians find great objection 
against that history, at least when taken in its literal and vulge 
sense. 

The English law has the honour of being the first expressly t 
reject from its penal code the pretended crime of witchcraft. I 
the Code Theresa, though compiled in 1773, that pretended offence 
makes a considerable figure. 

VII. Yo publish Tables of Prices as a Check to Mercanti 
Extortion.—If the exaction of an exorbitant price cannot pre 
perly be treated as an offence, and be subjected to a punishment 
it may at least be regarded as an evil which it will be useful t 
put a stop to, if it can be done without producing a greater evi 
As direct punishments are not admissible for this object, indirec 
means must be employed. Fortunately this is a kind of offence 
of which the evil, instead of being augmented, is diminished b 
increasing the number of offenders; and it therefore should b 
the object of the law to increase the number as much as possibli 
Such an article is sold very dear ; the profit made from it is exo 
bitant ; spread abroad this information, and sellers will flock i 
from all sides, and, by the mere effect of competition, the pri 
will fall. 

Usury may be placed under the head of mercantile extortio: 
To lend money, is selling a sum of money in hand for a sum 
money to be paid at a future day, at a time determined or und 
termined, depending or not upon certain events, and reimbursal 
all at once, or in parts, &c. By forbidding usury, and m 
the transaction unlawful, and so increasing the risk, of co 
you augment the price. . 

VIII. Publication of the Fees of Office—Almost always fi 
are allowed in the departments of government for services r 
dered; these fees are a part of the salaries of the officers. As 
artisan sells his labour as dear as he can, so does a public office 
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ition, and the facility of going to another market, restrain 
disposition within its just limits as respects ordinary labour; 
ere is no competition in a public office; the right of selling 
particular kind of labour becomes a monopoly in the hands 
the officers. Leave the price to the discretion of the seller, 
it will presently have no other limits except those which are 
ibed by the wants of the purchaser. Fees of office ought 
be strictly limited by law ; otherwise, the extortions which 
Mi take place ought to be imputed less to the rapacity of the 
icers than to the negligence of the legislator. 
, Publication of Accounts in which the Nation ts interested.— 
hen accounts are rendered at a fixed time, before a limited 
aber of auditors, chosen perhaps by the influence of the 
jountant himself, and where nobody is called in specially to 
ine them, the greatest errors may pass without being seen, 
‘without being corrected. But when accounts are published, 
ier witnesses, commentators, nor judges will be wanting. 
item is examined. Was this article necessary? Was it 
ally needed, or was it only a pretext for expense? Is the 
ublic served as cheaply as individuals? Has not some con- 
actor obtained an advantage at the expense of the state? Has 
9 secret advantage been granted to a favourite? Has nothing 
een given under false pretences? Have not mancuvres been 
ed to prevent competition? Is not something kept back in the 
scounts ? There are a hundred other questions of a similar 
ind, which never can be answered in a satisfactory manner, 
ccept by publication of the accounts. In a particular committee 
» may want integrity, and others may want knowledge ; a 
ad slow in its operations passes over what it does not under- 
and, for fear of betraying its want of quickness; a lively under- 
unding will not subject itself to the study of details; each 
saves to. the rest the fatigues of examination. But all the 
eficiencies of a small body will be made up by the body of the 
: ple. In that heterogeneous and discordant mass, the worst 
nciples have their use as well as the best; envy, hatred, 
alice, perform the task of public spirit; and these very pas- 
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sions, by reason of their activity and their perseverance, are t 
better adapted to scrutinize all parties, and to make the stricte 
and most exact examination. 

There seem to be but two grounds of exception, one relating 
the expense of publication, the other in regard to services of 
kind which ought to remain secret. It would be useless 
publish the accounts of a little parish, because the origi 
would be accessible to all those who wished to examine the 
and if accounts of sums employed in secret service were publi 
you would no longer be able to obtain information of the desig} 
of your enemies. 

X. Uniformity of Weights and Measures.— Weights indica 
the quantity of matter, measures the quantity of space. The 
uses are :—Ist, The satisfaction of individuals; 2nd, The a 
tion of disputes; 3rd, The prevention of frauds. 

To establish uniformity in this respect throughout a sing 
state, has been the object of many sovereigns. To find a comme 
and universal measure for all nations, has been an object of r 
search for many philosophers, and at length the French gover 
ment has taken it in hand. This is a service truly honourabk 
for what is there rarer or greater, than to see a governmel 
labouring at one of the foundations essential to the union of th 
human race! 

A uniformity of weights and measures, under the same gover 
ment, and among a people who have, in other respects, the sam 
language, is a thing, the utility of which may be made apparel 
without any great depth of reasoning. A measure of which on 
does not know the value, is the same as no measure. If th 
measures of two cities differ either in name or quantity, the com 
merce of individuals is exposed to great mistakes or great diff 
culties. In this respect, these cities are strangers to each othe 
The nominal price of two articles may be the same, but if th 
measures are different the real prices are different. Constar 
attention is necessary, and distrust interrupts the course of bus 
ness; errors slip into transactions where good faith was intendec 
and fraud conceals itself under deceptive names. 
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There are two means of introducing uniformity. The first is, 
establish standard measures by public authority to distribute 
em throughout the country, and to forbid the use of any other ; 
e second is, to establish such standards, and to leave the care of 
eir adoption to the public convenience. I do not know any 
ample in which the first of these methods has been followed ; 
e second was practised with success by the archduke Leopold 
In England, there are not less than thirty Acts of Parliament 
yon this subject, and a thousand more may be made in the same 
le, without success. Ist. The clauses which enforce confor- 
ity to the standard are not sufficiently binding. 2nd. There 
no provision for the manufacture and distribution of standards ; 
have been scattered here and there, and the thing has beer 
ft to chance. 
A beginning should be made by furnishing each community 
ith a legal standard; a penalty might be imposed upon every 
an who made weights and measures not conformed to 
standard ; and finally, all contracts according to other weights 
d measures might be declared null and void. But this last 
yeans would not be necessary ; the two first would suffice. 
eee different nations, the want of uniformity in this 
espect cannot produce so many mistakes, because the mere dif- 
ence of language puts every one upon his guard. However, 
ere results from it much embarrassment to commerce; and 
nd, favoured by mystery, often prevails over the ignorance of 
asers. 
inconvenience, less extensive, but not less important, is 
in medicine. If weights are not exactly the same, especially 
‘substances where the smallest quantities are essential, the 
wmacopesia of one country can hardly serve for another, anc 
y expose practitioners to fatal errors. This is a considerable 
stacle to the free communication of science; and the same in- 
myenience is felt in other arts, of which the success depends 
jon delicate proportions. 
XI. Establishment of Standards of Quality—It would be 
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necessary to go very much into details, to mention all that gove 
ments might do for the establishment of the fittest criterions 
the quality and value of a multitude of objects, which ares 
ceptible of different tests. The touch-stone is an imperfect 
of the quality and value of mixed metallic compositions of go 
and silver. The hydrometer is a certain test, since identity 
quality and identity of specific gravity always go together. 

Falsifications, the most important to be known, are those whi 
may prove injurious to health, such as the mixture of chalk ay 
burnt bones with flour, lead employed to remove the acidity' 
wine, or arsenic to refine it. Chemistry affords the means 
discovering all these adulterations; but much knowledge 
needed for its application. 

The interference of governments with these matters should | 
limited to three points :—I1st, To encourage the discovery 
means of proof, in cases where they are wanting ; 2nd, Spreadir 
knowledge of these discoveries among the people; 3rd, Definir 
the duties of those officers of government to whom functions 
this sort are intrusted. 

XII. Zo establish Brands or Marks attesting the quantity 
quality of Articles which ought to conform to a certain Standan 
—These marks are declarations or certificates under an abridge 
form. In these documents, five points are to be considered :- 
lst, Their object; 2nd, The person whose attestation they bear 
3rd, The extent and the details of the information they contain 
4th, The distinctness and intelligibility of the mark ; 5th, Its pe 
manence and indestructibility. 

The usefulness of these authentic attestations cannot be doubte 
They are successfully employed for the following purposes :— 

lst. To give certainty to the rights of property. We ma 
trust to the prudence of’ individuals to make use of this precat 
tion in what concerns themselves ; but, as far as relates to publ 
property, or to objects in deposit, it should be made an affair « 
the law. Thus, in England, everything that appertains to th 
toyal marine bears a particular mark, which the mercantil 
marine 1s not allowed to use. It the royal arsenals the impril 
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f an arrow is made use of, and a peculiar thread is twisted into 
e tissue of the cordage, which individuals are not permitted to 
1 ploy. 
9nd. To assure the quantity and quality of mercantile articles 
or the benefit of purchasers. Thus, by the English statutes, 
parks are affixed to a great number of objects, as leather, bread, 
in, silver ware, woollen clothes, stockings, and many other 


“8rd. To assure the payment of taxes. If the article subject tc 
he tax has not the mark in question, it is a proof that the tax 
as not been paid. Examples are innumerable. 

4th. To insure obedience to laws which prohibit importation. 


CHAPTER XI. 


To prevent Offences by giving to many Persons an Interest to 
prevent them. 


[ SHALL cite a particular example, which may be referred to the 
receding head as well as to this; for an offence is prevented 
her by increasing the difficulty of concealing it, or by giving 
je many persons an immediate interest to prevent it. 

The carriage of the mails in England had always been deficient 
in expedition and punctuality. The postmen loitered by the way, 
as their own convenience or profit required ; the innkeepers never 
stened their departure. All these delays were so many little 
offences,—that is, violations of established rules. What remedy 
sould be applied? Watchfulness soon grew weary; penalties 
we e gradually relaxed; informations, always odious or embar- 
rassing, became rare; and abuses, suspended for a moment, pre- 


sently regained their ordinary course. 


f A very simple means was hit upon, which required neither 
law, nor penalty, nor information, and which was all the better 
r not requiring them. 

This means consisted in combining two establishments, which 
therto had been separate, the transportation of the mails and 
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the carriage of travellers. The success of this project was 
plete ; the celerity of the post was doubled; and travellers 
better served. This is worth the trouble of being analyzed. 

The travellers who accompany the postman are so'many in 
tors of his conduct; he cannot escape their observation ; whi 
he is excited by their praises, and by the reward he expects fro 
them, he cannot be ignorant that if he loses time, these travelle: 
will have good reason to complain, and that they can infom 
against him without odium, or the reputation of doing it for pay 
Such are the advantages of this little combination! Witnessest 
the least fault ; the motive of reward substituted for that of punisl 
ment; economy of informations and prosecutions, the occasior 
of punishment rendered rare, and the two services, by their unio1 
made more convenient, more prompt, and more economical ! 

I offer this happy idea of Mr. Palmer as a study in legislation 
It is necessary to meditate upon what has been successfull 
accomplished in one kind, to learn how to conquer difficulties i 
another. By investigating the cause of success in particuls 
cases, we may rise to general rules. 


CHAPTER XII. 
To facilitate the Means of recognising and finding Individuals. 


Tue greater part of offences are committed only by reason of th 
great hope which the offenders entertain of remaining unknow1 
Everything which augments the facility of recognising men, an 
of finding them, adds to general security. 

This is one of the reasons why very little is to be apprehende 
on the part of those who have a fixed abode, property, and 
family. The danger is from those who, by their indigence, ¢ 
their independence of all ties, may easily conceal their proceeding 
from the eye of justice. a 

Registers of the population, in which are inscribed the dwell 
ing, age, sex, profession, and the marriage or celibacy of ind 
viduals, are the first materials of a good police. 
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The magistrate ought to be authorised to demand an account 
a every suspected person of his means of livelihood, and to 
d to a place of security those who cannot prove either industry 


there are two things to be observed on this subject. The 
es of police ought not to be so minute and particular as to 
pose the citizens frequently to break them, nor should they be 
adered vexatious by imposing numerous and troublesome re- 
raints. Precautions, necessary at certain times of danger or 
ble, ought not to be prolonged into a season of quiet, as the 
men proper for sickness ought not to be kept up after the 
h is restored. The second observation is, to avoid shocking 
national spirit. One nation could not endure the police of 
other. In the capital of Japan every one is obliged to wear 
name upon his dress. This measure will appear useful, in- 
fferent, or tyrannical, according to the turn of national 
ndices. 
acteristic dresses have a relation to thisend. Those which 
vuish the sexes are a means of police as mild as it is salu- 
ry. Those which serve to distinguish soldiers, sailors, and the 
rgy, have more than one object, but their chief end is subor- 
gation. In the English universities the pupils have a particular 
ess, which is no restraint, except when they wish to transgress 
me rule. In charity-schools the pupils are made to wear a 
and even a numbered ticket. 


on so irregular a footing. These distinctions, invented in the 
ifancy of societies, to answer the wants of a hamlet, fulfil their 
ject but imperfectly in a great nation. Many inconveniences 
ise from this confusion of names. The greatest of all is, that 
e testimony which depends upon a name is very vague; sus- 
icion is cast upon a multitude of persons; and the danger of 
nocence may become the protection of guilt. 

| Anew system of nomenclature might easily be devised, so that 
wh individual in a nation should have a peculiar name, borne 
¥ no one but bimself. In the actual state of things, the em- 
EE 
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barrassments of a change would, perhaps, exceed its advantage 
but it might be well to prevent this disorder in a growi 
colony. 

It is a common usage among English sailors to trace the 
family and baptismal name upon the wrist, in distinct and indelil 
characters. It is done that they may be recognised in case 
shipwreck. If it were possible for such a practice to becor 
universa, it would furnish a new aid to morals, a new power 
the laws, an almost infallible precaution against a multitude 
offences, especially all kinds of fraud, for the success of which 
certain degree of confidence is necessary. Who are you? W) 
am I dealing with? There would be no room for prevarication 
the answer to this important question. | 

This means, by reason of its very energy, would favour person 
liberty, by permitting the rigours of procedure to be relaxe 
Imprisonment, where it has no object except securing the perso 
would be less often necessary, if men were thus held as it we 
by an inv:sible chain. 

Doubtless there are plausible objections. In the course of ti 
French revolution, how many persons owed their safety to 
disguise which an imprint of this nature would have renden 
impossible! Public opinion in its actual state opposes an insu 
mountable obstacle to this institution; but patience and addre 
may change opinion; especially were a beginning made by sor 
great examples. Ifit were the custom to print marks upon f 
foreheads of the great, an idea of power and of honour would 
associated with them. The women in the islands of the Sou 
Sea submit to a painful operation in printing certain figures upi 
the skin, to which an idea of beauty is attached. The imprint 
made by a multitude of punctures which penetrate to the quic 
and into which coloured powders are rubbed. 
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CHAPTER XIII. 
To increase the Difficulty of Escape. 


HESE means depend very much upon the geographical situatior 
-a country, and upon natural and artificial barriers. In Russia, 
 sparseness of the population, the severity of the climate, 
e difficulty of communications, give a power to justice of 
hich it would hardly be thought capable in so extensive a 


At Petersburg and Riga, passports cannot be obtained, unless 
e intention of departure has been several times advertised in 
e gazettes. This precaution against fraudulent debtors adds to 
ie security of commerce. 

I verything which increases the facility of transmitting and 
reading intelligence, may be referred to this head. 


CHAPTER XIV. 
Te diminish the Uncertainty of Prosecutions and Punishments. 


Do not intend to enter here upon the vast subject of procedure ; 
1a t will be the subject, not of a chapter, but of a separate 
ork. I confine myself to two or three general observations. 
an offence has been committed, it is for the interest ot 
ety that the magistrate to whose cognisance it belongs should 
informed of it; and informed in such a manner as to be 
horised to inflict a punishment. If it be alleged that an 
nce has been committed, it is the interest of society that the 
th or falsehood of that allegation be subjected to proofs. 
fore the rules of testimony and the forms of procedure 
to be such as, on the one hand, to admit every true infor- 
m, and on the other, to exclude every false information, that 
everything which is more likely to mislead than to enlighten. 
Nature has placed before us a model of procedure. Consider 
at passes in the domestic tribunal ; examine the conduct of 
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the father of a family towards his children, his domestics, 
which he is the head. We shall find there the original featur 
of justice, which can no longer be recognised, after they ha 
been disfigured by men incapable of discerning the truth, ori 
terested to disguise it. A good judge is only a good fath 
acting upon a much larger scale. The means which are adapt 
to guide a father in the search after truth, ought equally to” 
good for a judge. It is this model of procedure upon whi 
justice began, and from which it ought never to have departed 

It is true that a confidence may be felt in the father of a fam 
which cannot be felt in a judge, because a judge has nott 
same motives of affection, and may be perverted by persot 
interest. But this only proves that in case of a judge, it 
necessary to take precautions against partiality and corrupt 
which are not needed in the domestic tribunal. It does 1 
prove that the forms of procedure or the rules of testimony oug 
to be different. 

‘he English law admits the following principles :— 

Ist. That no one ought to be a witness in his own case. 

2nd. That no one should be received as his own accuser. 

3rd. That the testimony of persons interested in a cause oug 
not to be taken. 

4th. That hearsay evidence ought never to be admitted. 

5th. That no one ought to be put on trial a second time for t 
same offence. 

It is not my intention to discuss here these rules of testimo: 
to which may be applied that description—penitus toto dwi 
orbe Britannos—Britain wholly separate from the rest of t 
world. In a treatise on procedure in general, a proper place w 
be found to inquire whether the English jurisprudence, super 
in some respects to that of all nations, owes its superiority 
to these maxims, or whether they are not the principal cause 
that weakness in the executive power of justice whence the 
results in England an ineffective police and such frequency 
offences. 

All T shall say here is, that every precaution which is not abs 
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ly necessary for the protection of innocence affords a dangerous 
sing-place to crime. What maxims of procedure can be more 
gerous than those which put justice in opposition to itself, 
vhich establish a kind of incompatibility between its duties? 
n it is said, for example, that it is better that a hundred 
he guilty should escape than that one innocent person should 
ish, a dilemma is supposed which does not exist; the security 
nocence may be complete without favouring the impunity of 
me; indeed, it can only be complete on that condition; for 
ry culprit who escapes threatens the public security ; and, so 
from being a protection to innocence, such an escape exposes 
nocence to become the victim of a new offence. To acquit a 
inal is to commit by his hands all the offences of which he 
he difficulty of proceeding against offences is a great cause of 
leness in the executive power of justice, and of impunity to 
When the law is clear, when the judge is appealed to 
mediately after the supposed offence, the function of accuser is 
ost confounded with that of a witness. When the offence is 
mitted under the eye of the judge, there are, so to speak, but 
} persons necessary in the drama—the judge and the delin- 
ent. It is distance of time and place which separate the func- 
mm of the witness from that of the judge. But it may happen 
at all the witnesses of the facts cannot be suddenly collected, or 
at the offence is not discovered till long after its commission, 
that the accused alleges facts in his defence which it requires 
me to verify—all these causes may bring on delays. Delays 
ve occasion to incidents which produce new delays. The pro- 
88 of justice becomes complicated, and, in order to follow out 
is chain of operations without confusion or negligence, it is 
sary to intrust its management to a particular person. 
nce results the function of an accuser. The accuser may 
ther be one of the witnesses, or a person interested in the affair, 
a public officer specially appointed for that purpose. 
‘The judicial functions have often been divided, so that the 
» who receives the testimony while it is recent, has not the 
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right to decide; but is obliged to send the affair to another judg 
who, unless the evidence were thus collected, would have 1 
leisure to attend to it till the proofs were half effaced. The 
have been established, in most countries, a great number of us 
less formalities, and it has become necessary to create officers” 
attend to those formalities. The system of procedure is so cot 
plicated that it has become an abstruse science ; he who wish 
to prosecute an offence is obliged to put himself into the han 
of an attorney, and the attorney himself cannot go on without# 
aid of another man of the law of a superior class, who directs hi 
by his counsels, and who speaks for him. 

To these disadvantages, two others must be added :— 

1st. Legislators, by a strange piece of self-contradiction, ha 
often closed all access to the tribunals against those who have f 
most need of their assistance, by subjecting proceedings at law 
taxes, the effect of which is little considered. 

2nd. There isa public disfavour attached to all those who le 
their aid, in quality of accusers, to the execution of the laws,— 
stupid and pernicious prejudice, which legislators have often hi 
the weakness to encourage, without ever having made the slight 
effort to subdue it. 

It is easy to see the consequence of this accumulation of dela 
and discouragements. The laws are not executed. If a m 
could address the judge at once, and tell what he has seen, t 
expense to which this procedure would subject him would be b 
a trifle. In proportion to the number of intermediate steps whi 
he is obliged to take his expenses are increased. When to fl 
we add loss of time, vexations, and the uncertainty of succeedir 
it is astonishing that men can be found bold enough to engage 
such a pursuit. There are but few, and there would be st 
fewer if those who adventure in this lottery knew as well as t 
lawyers what it will cost, and how many chances there are 
failure. | 

These difficulties would vanish by the mere institution of 
public accuser, clothed with the character of a magistrate, W 
should conduct all prosecutions at the public expense. Inform 
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expected pay would require but a moderate compensation. 
yundred gratuitous accusers would present themselves to one 
10 would demand pay for his services.* Every law, being put 
0 force, would manifest its good or bad effects; the wheat 
uld be winnowed from the chaff. Good laws would be appre- 
ated; bad laws would be repealed. Informers, animated by 
sblic spirit, and rejecting all pecuniary reward, would be heard 
th due respect and confidence ; and delinquents could no longer 
pe the punishment of their offences by a bargain with the 
osecutor. 

It is true that in England, in all grave cases, the accuser is 
rbidden to make a compromise with the accused, without the 
ission of the court; but although this prohibition were 
versal, what possibility is there of its observance in cases 
re it is the interest of both parties to elude it? 


CHAPTER XV. 


fo prohibit Accessory Offences in order to prevent the Principat 
Offence. 


ters which are related to a pernicious event as causes may 
6 considered in relation to the principal offence, a8 accessory 


the principal offence being well determined, there may be 
inguished as many accessory offences as there are acts which 
e as preparations for the principal offence, and which 
est, on the part of those who perform them, an intention of 
ommitting it. Now, the more distinctly these preparatory acts 
we pointed out and prohibited, the more chances there are of 


The smallest expense of a prosecution in an English court of justice 
wenty-eight pounds sterling,—a sum almost sufficient for the yearly 
ubsistence of a common family. This sum comes out of the pocket of 
he prosecutor. Under such a system, it is almost 4 miracle that there 


ny prosecutions. 
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preventing the principal offence. If the offender is not oom 
at the first step, he may be at the second, or the third. . I 
thus that a vigilant legislator, like a skilful general, takes car 
to reconnoitre all the exterior posts of the enemy, in order t 
interrupt his enterprises. Along all the defiles, and all the passer 
he stretches a chain of works, diversified according to circum 
stances, but connected together in such a way that the enem 
finds at each step new dangers and new obstacles. 

If we consider the practice of legislators we shall find non 
who have laboured systematically upon this plan, and none wh 
have not followed it to a certain extent. : 

Offences of the chase, for example, have been divided int 
many accessory offences, according to the nature of the game, o 
the kinds of nets or instruments necessary to take it. Smugglin 
has been attacked, by prohibiting many preparatory < 
Counterfeiting has been attacked in the same manner. 

I shall give some other examples of what might be done i 
this way against homicide and other corporal injuries. 

The prohabition to carry arms only useful for attack and eas 
to be concealed. It is said that an instrument is made i 
Holland in the form of a needle, which is shot through a tube 
and which inflicts a mortal wound. The manufacture, the sak 
the possession of these instruments ought to be forbidden, a 
accessary to murder. 

Ought pocket-pistols, such as English highwaymen use, to b 
prohibited ? The utility of such a prohibition is problematical 
Of all methods of robbery, that which makes use of fire-arms i 
least dangerous to the person attacked. In such a case, th 
mere threat is usually sufficient to accomplish the object. Th 
robber who began with shooting, would not only commit an ac 
of useless cruelty, he would disarm himself; while by reservin 
his fire, he stands on the defensive. He who uses a club or 
sword, has not the same motive to abstain from striking; an 
one blow becomes the motive for a second, in order to depriy 
the victim of power to pursue. 

The prohibition to sell poisons demands a4 catalogue of poisonou 
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stances. The sale of them cannot be absolutely prohibited ;* 

at can be done is, to regulate it, to subject it to precau- 
, to require that the seller should know the purchaser, that 
has witnesses of the sale, that he enters it in a separate 
; and still, some latitude must be left for unexpected cases. 
rules, to be complete, demand many details. Would 
advantages counterbalance the embarrassments they would 
oduce? That depends upon the manners and habits of a 
sople. If poisoning is a frequent offence, it will be necessary 
} take these indirect precautions. , They would have been 
roper in ancient Rome. 

Accessory offences may be distinguished into four classes. 
e first class imply a formed intention to commit the prin- 
offence. Offences of this kind are comprehended under 
general name of attempts, preparations. 
‘The second class do not imply a criminal intention actually 
med, but place the individual in a situation in which there is 
son to fear that he may presently conceive a criminal design. 
h are gaming, prodigality, and idleness, when poverty is 
to it. Cruelty towards animals is an incentive to cruelty 
ards men, &c. 
Accessory offences of the third class do not imply any criminal 
ention, actual or probable, but only accidentally possible. 
Mfences of this kind are created by those regulations of police 
ntended to prevent calamities. When, for example, the sale of 
vertain poisons or the sale of gunpowder is forbidden, the 
ation of these rules, separate from any criminal intention, is 
n offence of this third class. 

The fourth class is composed of presumed offences, that is, of 
is which are considered as proofs of an offence. They may 
@ called evidentiary offences; acts injurious or otherwise in 
emselves, but furnishing a presumption of an offence com- 
itted. By an English statute, the concealment by the mother 
f the birth of an illegitimate child, is punished as murder, 
ecause such conduct is regarded as a sure proof of infanticide. 


* Taken in a certain dose, every active medicine is @ poison, 
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Py another statute, it is a capital crime for men ta meet 
together armed and disguised, because this is supposed to be 
a proof of a formed design to offer violent resistance to the 
officers of the customs. By another statute, if is an offence to 
have stolen goods in possession without being able to render a 
satisfactory account how they were obtained; because this cir- 
cumstance is regarded as proof of participation in the theft. By 
another statute, it is an offence to obliterate the marks upon ship- 
wrecked property, because such an act indicates intention of theft, 

These offences, founded upon presumptions, suppose two 
things :—Ist, Distrust of the system of procedure; 2nd, Dis- 
trust of the wisdom of the judge. The English legislature 
fearing that juries, too prone to lenity, would not see in these 
presumptions a certain proof of guilt, has thought fit to erect the 
Act which furnishes the presumption into a second offence, an 
offence distinct from every other. In those countries in which a 
perfect confidence is placed in the tribunals, these Acts may be 
arranged under their proper head, and be considered merely as 
presumptions, from which the court is to draw such inferences as 
the circumstances warrant. 

In relation to accessory offences, it is essential to lay down 
three rules by way of memento to the legislator. 

lst. Whenever a principal offence is created, all preparatory 
acts and simple attempts ought also to be prohibited, ordinarily 
under a less penalty than the principal offence. This rule is 
general, and the exceptions ought to be founded upon particular 
reasons. ‘ 

2nd. To the description of the principal offence there ought to 
be appended a description of all accessory, preliminary, and con- 
comitant offences which are susceptible of a specific description. 

3rd. In the description of these accessory offences, care must 
be taken not to impose too many restraints, not to entrench too 
far upon individual liberty ; not to expose innocence to danger 
by conclusions too precipitate. The description of an offence of 
this kind would be almost always dangerous, if it did not include 
a clause leaving power to the judge to estimate the degree of pre- 
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ption to be derived fromit. In that case, creating an accessory 
ence is pretty much the same thing as suggesting the fact in 
muestion to the judge, by way of instruction, as an indicative 
umstance; but not authorizing him to draw any conclusion 
m it, if he see any special reason to regard the indication as 
inconclusive. 
If the punishment of a preliminary offence, or of an offence 
but not finished, were the same with that of the principal 
or complete offence, without allowing anything for the possibility 
of repentance or a prudent stopping short, the delinquent per- 
ceiving that he had already incurred the whole danger by the 
simple attempt, would feel himself at liberty to consummate the 
offence without incurring any further risk.’ 


- ———————————————— 


CHAPTER XVI. 
2 The Culture of Benevolence. 


Tux sentiment of benevolence is distinct from the love of repu- 
tation. Each may act without the other. This sentiment may 
originate in an instinctive principle, the gift of nature ; but, in a 
“great measure, it is the produce of culture, the fruit of educa- 
‘tion. Where is the greater amount of benevolence to be found, 
among the English or the Iroquois, in the infancy of society or 
its maturity? If the sentiment of benevolence be susceptible of 
increase, and that it is cannot be doubted, that increase is to be 
obtained by the aid of another principle of the human heart, the 
sve of reputation. When the moralist paints benevolence with 
' the most amiable features, and selfishness, hardness of heart, in 
ee most odious colours, at what does he aim? He seeks to 
unite to the purely social principle of benevolence, the demi- 
personal and demi-social principle of reputation. He seeks to 

sombine them ; to give them the same direction ; to strengthen 
“them one by the other. If his efforts are crowned with success, 
; which of these two principles ought he to ascribe the honour. 


a 
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Neither to the one nor to the other exclusively, but to their reci: 
procal concourse; to the sentiment of benevolence as the imme- 
diate cause; to the love of reputation as the remote cause. He 
who yields with pleasure to the mild promptings of the social 
principle knows not, and does not desire to know, that it is a 
less noble principle to which his benevolence owes its impulse, 
Such is the disdainful delicacy of the better element of our nature; 
it is unwilling to owe its birth to anything but to itself; it 
blushes at every foreign association. 

There are two objects for the legislator:—1st, To give new 
force to the sentiment of benevolence; 2nd, To regulate its appli- 
cation according to the principle of utility. 


lst. The legislator who wishes to inspire a people with 


humanity ought himself to give the first example of it. Let him 
show the utmost respect, not only for the lives of men, but for 
all the circumstances which have an influence upon their sensi- 


bility. Sanguinary laws have a tendency to render men cruel, by © 
fear, by imitation, and by fostering a spirit of revenge. Mild 


laws humanize the manners of a nation; the spirit of the govern- 
ment is reproduced among the citizens. 

The legislator ought to forbid everything that serves as an 
incitement to cruelty. The barbarous gladiatorial shows intro- 
duced at Rome, in the latter times of the republic, contributed, 
without doubt, to inspire that ferocity of spirit which the Romans 
displayed in their civil wars. Willa people accustomed to despise 
human life in their sports respect it in the rage of passion ? 

It is proper, for the same reason, to forbid every kind of 
cruelty to animals, whether by way of amusement or for the 
gratification of gluttony. Cock-fights and bull-fights, the chase 
of the hare and the fox, fishing, and other amusements of the 
same kind, necessarily suppose a want of reflection or a want of 
humanity; since these sports inflict upon sensitive beings the 
most lively sufferings, and the most lingering and painful death 
that can be imagined. Men must be permitted to kill animals ; 
but they should be forbidden to torment them. Artificial death 
may be rendered less painful than natural death by simple pro- 


¢ 
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, well worth the trouble of being studied, and of becoming 
object of police. Why should the law refuse its protection tc 
ny sensitive being? A time will come when humanity will 
read its mantle over everything that breathes. The lot of 
slaves has begun to excite pity ; we shall end by softening the lot 
the animals which labour for us and supply our wants. 

I do not know whether the Chinese legislators, in establishing 

eir minute ceremonials, have had for their object the cultivation 
‘of benevolence, or only the maintenance of peace and subordina- 
jon. In China, politeness isa kind of worship or ritual, the 
great object of education, and the principal science. The bodily 
‘movements of the Chinese, always regulated, always prescribed 
dy etiquette, are almost as uniform as those of a regiment which 
goes through the manual exercise. This pantomime of bene- 
yolence may be destitute of reality, as a devotion loaded with 
ninute observances may have little to do with morals. So much 
estraint does not seem to accord well with the human heart; and 
uch demonstrations of respect do not confer any obligation, 
because they have no merit. 
_ There are principles of antipathy, which are sometimes so inter- 
laced with the political constitutions of states, that it is very diffi- 
cult to extirpate them. There are hostile religions which excite 
their partisans to hate and to persecute each other; hereditary 
feuds between hostile families; privileges of rank which erect 


where the conquerors have not been able to mix and incorporate 
‘themselves with the conquered people ; animosities founded upon 
ancient wrongs; the rule of factions which rise with a victory, 
and fall with a defeat. In this unfortunate condition of things, 
hearts are oftener united by hatred than by love. Men must be 
eed from fear and oppression, before they can be taught to love 
each other. The destruction of prejudices which make men 
hostile, is one of the greatest services that can be rendered to 


_ Mungo Park in his African travels, has represented the blacks 
in a most interesting point of view ; their simplicity, the strength 
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of their domestic affections, the picture of their innocent manners, 
has increased the public interest in their favour. 

Satirical writers weaken this sentiment. After reading Voltaire, 
does one feel favourably disposed towards the Jews? If that 
author’s benevolence had not been eclipsed by his prejudices, 
while exposing the degradations to which the Jews are subjected, 
he would have explained by that very fact the less favourable 
traits of their character, and would have exhibited the remedy y 
the side of the evil. 

The most dangerous assaults upon benevolence have been mall 
by exclusive religions, having incommunicable rights, inspiring 
intolerance, and representing unbelievers as infidels, the enemies 
of God. 

In England, better than elsewhere, is understood the art of 
exciting beneficence by the publicity which is given to it. Is it 
wished to establish a charitable institution which requires many 
contributors ?—a committee of the most active and distin- 
guished benefactors is appointed; the amount of contributions 
is announced in the newspapers; and the names of the subscribers 
are printed from day to day. This publicity answers two ends. 
Its immediate object is, to guarantee the receipt and employ- 
ment of the funds ; but it is also a bait to vanity by which bene- 
volence gains. 

In charitable societies all the annual subscribers are named 
directors; the control they exercise, the little state they form, 
interest them in their office. They love to follow up the good 
they have done, and to enjoy the power which it confers. The 
benefactors being thus brought into contact with the unfortunate, 
misery being thus placed before their eyes, benevolence is 
strengthened and confirmed ; it grows cool by the removal of the 
object, but warms again by its presence. 

There are more of these benevolent societies in London than 
there ever were convents in Paris. 

Many of these charities have particular objects: the blind, 
orphans, the maimed, widows, sailors, the children of clergymen. 
Each individual is more touched by one kind of misery than by 
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er, and his sympathy almost always depends upon some per- 
circumstance. Of course, there is much art in diversifying 
harities, in separating them into many branches, in order that 
rery kind of sensibility may be made available, and that none 
ay be lost. 
It is astonishing that more advantage has not been taken of the 
isposition of women, among whom the sentiment of pity is 
fronger than among men. Before the revolution, there were 
wo institutions in France well adapted to this end: the Daughters 
f Charity, who devoted themselves to the service of the hospitals, 
nd the Society of Maternal Charity at Paris, composed of mar- 
ied ladies, who visited poor women in their pregnancy, and 
ided them in the care of their infants. 
2nd. The sentiment of benevolence is liable to deviate from 
he principle of general utility. It cannot be set right except by 
nstruction. Command and force do not avail. Men must be 
ersuaded, enlightened, taught little by little, to distinguish the 
lifferent degrees of utility, and to proportion their benevolence 
o the extent of its object. The best model is traced by Fenelon 
n that sentence which paints his heart: “I prefer my family to 
nyself, my country to my family, mankind to my country.” 
“It should be the object of public instruction to direct the 
ffections of the citizens towards the end of utility; to repress 
vagaries of benevolence ; and to make each individual perceive 
10w the general interest involves his own. Men should be 
aught to blush at that spirit of family, at that spirit of caste, at 
t spirit of party, sect or profession, which militates against 
she love of country; and at that unjust patriotism which glories 
1 the hatred of other nations. They should be dissuaded from 
ine through a misplaced pity, the advocacy of deserters, 
mugglers, and other delinquents who sin against the state. 


nom anity in favouring the escape of a criminal, in lending im- 
punity to crime, in encouraging mendicity to the prejudice of 
. 7. The attempt should be made to give to all their senti- 
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pointing out the littleness and the danger of those a 
antipathies, and momentary attachments, which incline th 
balance against general utility and permanent interest. 

The more men become enlightened, the more they wi 
contract a spirit of general benevolence, because the progres 
of enlightenment makes it evident that the interests of men al 
oftener harmonious than discordant. In commerce, nations n¢ 
well informed treat each other as rivals, who cannot rise é3 
cept upon each other’s ruins. The work of Adam Smith + 
a treatise upon universal benevolence, because it shows thi 
commerce is equally advantageous to all parties; that each part 
profits in its own way, according to its natural means; and thi 
nations are partners, not rivals, in the great social enterprise. 


CHAPTER XVII. 
Employment of the Motive of Honour, or the Popular Sanction. 


Ir should be the object of the legislator to increase the force 
this motive, and to regulate its application. 

The force of public opinion is in the compound ratio of i 
extent and its intensity. Its extent is measured by the numbe 
of suffrages ; its intensity by the degree of blame or of appr 
bation. 

There are many means of increasing the power of opinion § 
far as concerns its extent: the principal are—liberty of th 
press, and publicity in all proceedings in which the nation | 
interested; publicity of the tribunals; publicity of accounts 
publicity of state consultations when secrecy is not required fi 
some particular reason. An enlightened public, the depositor 
of the laws and of the archives of honour, and administrator | 
the moral sanction, forms a supreme tribunal, which decides upo 
all cases and all persons. By publicity in affairs, this tribun 
is enabled to collect proofs and to form a judgment; by tk 
liberty of the press it is enabled to pronounce its judgment, ai 
to cause it to be executed. 


an 
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e are also a number of means for increasitg the intensity 
e power of opinion ; ; such as punishments which bear some 
acter of ignominy, or rewards of which the principal object 
nour to those who receive them. 
There is an art of guiding opinion, without the public suspect- 
show it is led. It consists in arranging things so that the act 
ich you wish to prevent cannot be performed without first 
ag something else, which popular opinion condemns already. 
it be desired, for example, to secure the payment of an 
post, you may exact from him whose duty it is to pay, a certi- 
te or an oath that he has paid. 
To take a false oath, to fabricate a false certificate, under what- 
er pretence, are offences which the public is prepared beforehand 
stamp with disapprobation. So that here we discover a sure 
ans of rendering an offence infamous, which without this 
dition would not be so. 
Sometimes a mere change in the name of a thing is enough to 
nge the sentiments of a nation. The Romans abhorred the 
e of king, but they could put up with the titles of dictator and 
ror. Cromwell did not succeed in seating himself upon the 
rone of England, but under the name of protector, he enjoyed 
re than kingly authority. Peter I. of Russia abdicated the title 
‘despot for himself, and he ordered that the slaves of the nobles 
jould henceforth be called only subjects. 
f the people were philosophers, this expedient would not 
er; but on this point philosophers are as weak as the people 
ha’ Beeption in the words liberty and equality! What con- 
dictions between that Zuxury which all condemn, and that public 
“osperity which all admire! 
The legislator ought to beware how he strengthens public 
ion in cases where it is in opposition to the principle of 
ty. For this reason he ought to efface from the laws every 
astige of those pretended offences of heresy and witchcraft, lest 
give a legal foundation to superstitious notions. If he does 
st dare to attack errors, too generally diffused, at least he ought 
to furnish them with a new sanction. 
vr 
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It is very difficult to employ the motive of honour as a mes 
to aid the enforcement of the laws. Pecuniary rewards paid 
informers, have failed of their object. The motive of gain I 
been opposed by that of shame; and the law, instead of incre 
ing its power, has weakened itself by offering an induceme 
condemned by public opinion. Persons are afraid of the suspici 
of acting from a mean motive. Rewards not well select 
repulse, instead of attracting, and deprive the law of mu 
gratuitous assistance. 

The most powerful means of producing an important revo 
tion in public opinion, is, to strike the mind of the people 
some great example. Thus Peter the Great himself, gradua 
passing through all the gradations of rank, taught his nobili 
by his own example, to bear the yoke of military subordinati 
Thus Catherine II. surmounted the popular prejudice agai 
inoculation, by trying it, not upon criminals, but on herself. 


CHAPTER XVIII. 
Employment of the Motive of Religion. 


THE culture of religion has two objects :—1st, To increase 1 
power of that sanction; 2nd, To give that power a pro 
direction. If its direction be bad, it is plain that the less po 
that sanction has, the less evil it will do. With respect th 
religion, the first thing to be examined is, its tendency ; 
search for means to augment its power, is but a secon 
object. 

Its tendency ought to he conformable to the plan of uti 
As a sanction, it is composed of punishments and rewards. 
punishments ought to be attached to those acts which are injuri 
to society, and to such acts alone. Its rewards ought to be 
mised to acts the tendency of which is advantageous to soci 
and to no acts beside. This ought to be its fundamental do 

The only means to judge of its tendency is to consider it so 
in its relation to the good of political society. Every other 


PRINCIPLES OF THE PENAL CODE. 435 


‘it is indifferent; and whatever is indifferent in religious 
lief is liable to become pernicious. 

Every article of faith is of necessity injurious so soon as the 
yislator, in order to favour its adoption, resorts to coercive 
otives,—to motives derived from the fear of punishment. The 
ersons whom he wishes to influence may be considered as forming 
ree classes: those who are already of the same opinion with the 
sgislator; those who reject that opinion; those who neither 
dopt nor reject it. 

For those who conform voluntarily, a coercive law is not neces- 


st of their nonconformity ; it does not fulfil its purpose. 
When a man has formed his opinion, can punishments make 
m change it? The very question is an insult to common sense. 
tmnishments have rather a contrary effect ; they rather serve to 
one’s opjnion than to shake it, partly because the employ- 
ent of constraint is a tacit avowal that arguments are wanting ; 
y because recourse to violent means produces an aversion to 
nions so sustained. Punishment never can oblige a man to 
eve, but only to pretend that he believes. 


end a belief they do not feel, are exposed to the evil of 
unishment,—that is, to persecution ; for what is called persecu- 
is an evil which is not compensated by any advantage ; it is 
ure loss; and though administered by the hand of the magis- 
te, it is precisely the same in nature, but much severer in 
e, than if it had been the work of an ordinary malefactor. 
Those persons, less strong-minded, and less noble, who escape 
a false declaration, yield to threats, and to the immediate 
anger which presses them; but the momentary punishments 
is avoided turn into a punishment of conscience, if they have 
scruples, and into a punishment of contempt upon the part 
oci ety, which cannot endure the baseness of such hypocritical 


It cach a state of things, what happens? A portion of the 
ens must accustom themselves to disregard the opinions of 
¥ 2S 
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another part, in order to be at peace with themselves. Ther 
springs up an art of making subtle distinctions between innocen 
falsehoods and criminal falsehoods ; there is established a class 0 
privileged lies, permitted as a defence against tyranny,—a set 0 
perjuries which are esteemed innocent, and false signatures con 
sidered as mere formalities. In the midst of these subtiltie 
respect for truth disappears; the limits of good and evil ar 
confounded ; a train of less pardonable falsehoods is introduce 
under cover of those already described; the tribunal of opinioni 
divided; the judges who compose it do not follow the same law 
they do not clearly know what degree of dissimulation the 
ought to condemn or what they ought to excuse. The votes ar 
scattered and contradictory, and the moral sanction, having m 
longer a uniform regulator, grows weak, and loses its influence 
Thus, the legislator who imposes religious tests becomes th 
corrupter of the nation. He sacrifices virtue to,religion, thoug] 
religion itself is a good only so far as it is the auxiliary of virtue 

The third class of the community, according to the divisioi 
above stated, comprises those persons who, at the establishmen 
of the penal law for the regulation of belief, had yet no settle 
opinion one way or the other. With respect to these, it i 
likely that the law may have an influence upon the formation o 
their opinions. Seeing danger upon one side, and security upo 
the other, it is natural that they should examine the argument 
in favour of an opinion which the law condemns, with a degre 
of fear and aversion, that they will not feel for the argument 
which support the favoured opinion. The arguments which w 
desire to find true, make a more lively impression than thos 
which we hope to find false ; and thus a man comes to believe 
or rather not to reject, not to disbelieve a proposition which h 
would not have adopted had his inclinations been left free. I 
this last case, the evil, though not so great as in the tw 
former, does not cease to be an evil. It may happen, but it doe 
not always happen, that the judgment yields entirely to the affec 
tions; and even though it should so happen, though the belie 
should be as strong as it can be, if fear enters at all into th 
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tives of that belief, the mind is never perfectly tranquil 
ere remains a secret dread that what is believed to-day may be 
sbelieved to-morrow. ‘The conviction of a clear moral truth is 
er shaken; but belief in a mere dogma is always more or less 
ering. Thence arises that impatience towards those who 
ack it. Examination and discussion are dreaded by men who 
1 the ground shaking under their feet. It will not do to 
low any alterations in a building which lacks a foundation. 
the understanding is enfeebled ; the mind seeks only for perfect 
pose in a sort of blind credulity ; it collects together all the 
rors which have any affinity with its own; it fears to explain 
tself clearly as to the possible and impossible, and seeks to 
onfound all their limits. It delights in all sorts of sophistries, 
everything that shackles the human understanding, in every- 
ing which seems to show that no certain dependence can be 
eed upon reason. It acquires an inclination, an unhappy 
lexterity for rejecting evidence; for giving weight to half 
3; for hearing but one side ; for evading the decisions of rea- 
In one word, according to this system, it is necessary to put 
a bandage about the eyes, lest we be wounded by the light of day. 
Thus every penal means employed to augment the power of 
igion, acts as an indirect means against that essential part of 
als, which consists in respect for truth, and respect for public 
inion. All enlightened minds now hold this doctrine; but 
there are very few states which have yet adopted it. Violent 
secutions have ceased, but moderate persecutions still exist, 
civil penalties, political incapacities, menacing laws, a precarious 
toleration ;—a humiliating situation for large classes of men, who 
owe their tranquillity only to a tacit indulgence, to a continued 
To form a clear idea of the advantage which the legislator 
ny derive from augmenting the force of the religious sanction, 
it is necessary to distinguish three cases:—Ist, That in which 
is entirely under his control; 2nd, That in which other 
rons share the influence with him; 3rd, That in which it 
depends upon some foreign personage. In this last case, the sove- 
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reignty is really divided between two magistrates, the spiritual, ¢ 
he is called, and the temporal. The temporal sovereign is in pel 
petual danger of seeing his authority disputed or snatched awa 
by his rival, and everything he does for the augmentation of th 
religious sanction will produce a diminution of his own powe 
We find in history a picture of the effects which result from sue 
a struggle. The temporal magistrate commands such or such a 
action; the spiritual magistrate forbids it. Whichsoever sid 
the citizens take, they are punished by the one, or by the other 
proscribed, or damned ; they are placed between the fear of th 
gallows, and the dread of hell-fire. 

In Protestant countries, the clergy are essentially subordinat 
to the political power. Dogmas do not depend upon the prine 
but those do who interpret the dogmas. Now the right of inte 
pretation is pretty much the same thing with the right of pr 
mulgation. Thus in Protestant countries, religion is easil 
modelled, according to the plans of political authority. Marrie 
priests are more like citizens; they do not form a phalanx whie 
can become formidable; they have neither the power of the cor 
fessional, nor that of absolution. 

But if we consider only facts, whether in Catholic or Proter 
testant countries, religion, it must be admitted, has had too gre: 
a share in the misfortunes of mankind. It seems to have bee 
oftener the enemy than the instrument of civil government. Th 
moral sanction never has more power than when it agrees wit 
utility; but unfortunately the religious sanction appears to hay 
most power in the very cases where it is most opposite to utility 
The inefficacy of religion, so far as relates to the promotion ( 
political good, is the ceaseless subject of declamations on the pai 
of those who have the greatest interest to exaggerate its god 
effects. Not powerful enough to produce good, its power of doi 
evil has always been too great. It was the moral sanction whi 
animated Codrus, Regulus, the Russells, and the Sidneys. 
was the religious sanction which made Philip II. the scourge 
the Low Countries, Mary the tyrant of England, and Charles I 
the butcher of France. 
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The common solution of this difficulty is to attribute all the 
od to religion, and all the evil to superstition. But this dis- 
netion, in this sense, is purely verbal. The thing itself is not 
ianged because a man chooses to describe it, in one case, by the 
ord religion, and by the word superstition in another. The 
otive which acts upon the mind is precisely the same in both 
ses. It is always the fear of evil and the hope of good on the 
rt of an all-powerful Being, of whom different ideas are enter- 
ned. In speaking of the conduct of the same man, upon the 
mme occasion, some attribute to religion what others ascribe to 
erstition. 


ivial, is the remark so often repeated, that it is not just to argue 
gainst the use of a thing from its abuse, and that the best instru- 
ents do the most harm when misemployed. The futility of this 
rgument is obvious ; it consists in calling the good effects of a 
hing its use, and in stigmatizing the bad effects as its abuse. To 
y that you ought not to argue from the abuse of a thing against its 
ge, is to say that, in making a just appreciation of the tendency 
fa cause, you ought to consider only the good, and not the evil 
fproduces. The instruments of good, wrongly employed, may 
ten become instruments of evil; that is true; but the principal 
haracteristic of perfection in an instrument is not to be liable to 
e 80 misemployed. The most efficacious ingredients in medicine 
y be converted into poisons; I admit it; but those which are 
angerous are not so good, upon the whole, as those which answer 
he same purpose, if such there are, without being liable to the 
me abuses. Mercury and opium are very useful; bread and 
ater are still more so. 
Thave spoken without evasion, and with perfect freedom. 1 
we elsewhere explained the utility of religion, but I cannot here 
mit to observe that it tends more and more to disengage itself 
rom futile and pernicious dogmas, and to reconcile itself to sound 
als and to sound politics. Irreligion, on the other hand, has 
manifested in our day under the most hideous forms of 
ity, of immorality, and of persecution. This experience is 


oO 
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enough to show all well-disposed minds towards what end th 
ought to direct their efforts. But if the government should 
too openly in favour of this salutary direction, it would fail of i 
end, It is freedom of inquiry which has corrected the errors 
the ages of ignorance, and brought back religion towards its 
object. Freedom of inquiry will complete the purification of re 
gion, and its reconciliation with public utility. 

This is not the place to examine all the services which religio| 
may render, either as a consolation to the woes inseparable fror 
humanity; or as moral instruction best adapted to the most numel 
ous class of society; or finally as a means of exciting beneficenes 
and of producing acts of devoted virtue, which perhaps could hang 
be obtained by the power of mere earthly motives. 

The principal employment of religion, in civil and penal 
lation, is to give a new degree of force to oaths, an additio 
support to confidence. 

An oath includes two different ties, one religious, the othe 
moral; one obligatory upon all, the other, obligatory upon thos 
only who have a certain set of opinions. The same formul 
which, in case of perjury, purports to expose the offender to reli 
gious penalties, exposes him, at the same time, to legal punish 
ments and to public contempt. The religious obligation is th 
striking part; but the main force of the oath depends upon th 
moral tie. The influence of the first is partial, that of the secon 
is universal. It would be a great piece of imprudence to mak 
use of the former and to neglect the latter. 

There are cases in which oaths have a very great power ; thos¢ 
namely, in which they act in concert with public opinion, or hay 
the support of the popular sanction. There are other cases i 
which their power is very small; those, namely, in which the: 
are in opposition to public opinion, or are merely unsupporte 
by it. Such are custom-house oaths, and those exacted from th 
pupils at certain universities. 

It is the interest of a legislator, not less than of a militar 
chief, to know the true state of the forces under his command 
To avoid seeing the weak part, because the sight of that wea 
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gives little satisfaction, is pusillanimity. If the feebleness 
oaths, so far as the religious obligation is concerned, has been 
lly made known, it is the fault of those who place the greatest 
liance on this means. The abuse they have made of it, the 
odigality with which they have employed it, has betrayed the 
ttle efficacy which it has in itself, distinct from the sanction of 
onour. 
‘The power of oaths is necessarily enfeebled, when they are 
nade to bear upon belief, upon opinions. Why? Because, in 
ach cases, it is impossible to detect perjury, and because human 
ason, always afloat, always subject to variations, cannot bind 
self for the future. Can I be certain that my belief to-day will 
3 my belief ten years hence? These oaths are an advantage 
iven to unscrupulous men over those who have a greater sensi- 
ility of conscience. 
“Oaths become degraded when they are used for puerile pur- 
oses; when they are employed for purposes as to which there 
a general understanding to violate them ; and still more when 
hey are required in cases in which justice and humanity excuse, 
and perhaps applaud, their violation. 
The human mind, almost always opposed to tyranny, perceives 
sonfusedly that the Deity, on account of his very perfections, 
sannot ratify unjust or frivolous laws. Man, in fact, by impos- 
> an oath, wishes to exercise an authority over God himself; 
m decrees a punishment, and the Supreme Judge is called 
upon to execute it. Deny this supposition, and there is an end 
» the religious force of an oath. 
It is very astonishing that in England, among a people other- 
ise prudent and religious, this powerful means has been almost 
ined by the trivial and indecent use that has been made of it. 
To show how far habit may deprave moral opinions upon some 
ints, I shall cite a passage extracted from Lord Kames, a judge 
of the Court of Session in Scotland, in a work upon education :— 
“ Custom-house oaths, at present, go for nothing ; not because 
Men are growing more immoral, but because no one attaches any 
ance to them. The duties upon French wines is the same 


442 PRINCIPLES OF THE PENAL CODE. : 


in Scotland as in England ; but, as we are not rich enough to pay 
it, a tacit permission to pay upon French wines the same duty as 
upon Spanish wines, is found more advantageous to the revenue 
than the rigour of the law. However, before the duty is paid, 
an oath must be taken that the French wines are Spanish wines. 
Such oaths in their origin were criminal, because they were a 
fraud upon the public; but at present the oath is only a matter 
of form, and does not imply any credit given or received ; it isa 
mere manner of speaking, like the compliments of common civility, 
your humble servant, &c. And, in fact, we see merchants whe 
gain a livelihood by these oaths, and who are trusted withou 
scruple in the most important affairs.” 

What shall we think when a moralist and a judge holds lan 
guage like this? The Quakers have raised a simple affirmation 
to the dignity of an oath; a magistrate degrades an oath into « 
mere formality ; the oath implies no credit, given or received 
Then why take it? Why exact it? For what does this farce 
serve? Is religion then the meanest of objects? If it is, why 
pay so dear for it? What an absurdity to maintain a clergy al 
so great an expense, to preach the sacredness of oaths, and te 
have judges and legislators who turn them into ridicule! 


CHAPTER XIX. 
Use to be made of the Power of Instruction. 


Instzuction does not form a separate subject ; but this title wil 
enable us to bring under one head a number of detached obser: 
vations. 

Government ought not to do everything by force; it is only 
the body which submits to that ; nothing but wisdom can exten¢ 
its empire over the mind. When a government orders, it but 
gives its subjects an artificial interest to obey; when it enlightens, 
it gives them an interior motive, the influence of which the} 
cannot evade. The best method of instruction is the simple pub 
lication of facts, but sometimes it is advisable to aid the public 
in forming a judgment upon those facts. 
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Then measures of government, excellent in themselves, are 
a to fail through the opposition of an ignorant people, we feel 
immediate irritation against the stupidity of the multitude, 
d a disinclination to trouble ourselves further with the promo- 
n of the public good. But when we come to reflect, when we 
arve that this opposition was easy to be foreseen, and that 
yernment, with the habitual pride of authority, had taken no 
recautions to prepare the minds of the people, to dissipate pre- 
ices, to conciliate confidence, our indignation ought to be 
sferred from a people ignorant and deceived, to its disdainful 
d despotic rulers. 
Experience has proved, contrary to the general anticipation, 
at newspapers are one of the best means of directing opinion, 
quieting its feverish movements, and of dissipating those false- 
sds and concocted rumours by which the enemies of govern- 
mt aim to accomplish their evil designs. By means of these 
srs, instruction descends from the government to the people, 
d remounts from the people to the government; the more 
arty the press enjoys the easier it is to ascertain the current of 
inion, so as to act with certainty. 
To form an adequate idea of their utility, it is necessary to go 
ck to the times when newspapers did not exist, and to consider 
he scenes of imposture, political and religious, which were played 
, F with success, in countries where the people could not read. 
The last of these personators of royalty was Pugatcheff. Would 
thave been possible in our times to play such a part in France 
in England? Would not the imposture be unmasked as soon 
it was announced? There are offences which are not even 
ittempted among enlightened nations; the ease of detecting im- 
yostures prevents their existence. 
There are many other snares from which the government can 
srotect the people, by public instructions. How many frauds 
re practised in commerce, in the arts, in the price or quality of 
soods, which it would be easy to put an end to by exposing them! 
Ww many dangerous remedies, or rather true poisons, are 
pudently sold by empirics, as marvellous secrets, as to which 
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it would be easy to disabuse the most credulous, by making 
known their composition! How many mischievous opinions, 
errors fatal or absurd, which might be extinguished at their 
birth, by enlightening public opinion! When the folly o 

animal magnetism, having seduced the idle coteries of Paris, be- 
gan to spread throughout Europe, a report of the Academy of 
Sciences, by the mere force of truth, marked Mesmer as a char- 
latan, and left him no disciples except a few incurable fools, 
whose admiration completed his disgrace. If you wish to cure 
an ignorant and superstitious people, send as missionaries int 

the cities and the country, jugglers and wonder-workers, and let 
them begin with astonishing the people, by producing the most 
singular phenomena, and end by enlightening them. Those wh 

are best acquainted with natural magic, are least likely to be 
duped by magicians. I could wish that the miracle of St. 
- Januarius were repeated at Naples in all the public places, and 
were even made a plaything for children. : 

The principal sort of instruction which governments owe to 
the people, is knowledge of the laws. How can we require laws 
to be obeyed, when they are not even known? How can they 
be known, unless they are published under the simplest forms, 80 
that each individual may read for himself, the enactments which 
are to regulate his conduct ? 

The legislator may exercise an influence over public opinion, 
by causing to be compiled a body of political morals, analogous 
to the body of laws, and divided in the same manner into a 
general and particular codes. The most delicate questions rela- 
tive to each profession might be explained. It would not be 
necessary to confine the work to mere didactic lessons; by inter- 
mingling a judicious selection of historical anecdotes, it might 
be made a book of amusement for persons of all ages. 

To compose such moral codes, would be dictating, as it were, 
the judgments of public opinion upon these different questions 
of politics and morals. In the same spirit, there might be added 
to these moral codes a list of popular prejudices, to which should 
be subjoined the considerations which prove their fallacy. 
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If sovereign power has ever appeared before men with dignity, 
vas in the Instructions, published by Catherine IL., for a code 
laws. Let us consider for a moment this unique example, 
istinct from the remembrance of an ambitious reign. It is 
ypossible to see without admiration a woman descending from 
» ear of victory to civilize so many semi-barbarous tribes, and 
offer them the finest maxims of philosophy, sanctioned by the 
proval of an empress. Superior to the vanity of composing 
tis work herself, she borrowed the best that could be found in 
he writings of the wise men of the age ; but by adding the weight 
f her authority, she lent to those writers more than she bor- 
ewed. She seemed to say to her subjects, ‘‘ You owe me the 
fore confidence, since I have taken into my council the ablest 
en of the times; and I do not fear to call upon those masters of 
ath and virtue to hold me up to shame before the face of the 
orld, if I dare to act unworthily.” In the same spirit she 
vided among her courtiers the labours of legislation ; and if she 
as often in contradiction with herself, like Tiberius, who was 
sary of the servitude of the senate, and yet would have 
mished an effort at liberty, still these solemn engagements, 
acted in the face of the whole world, were like limits 
tarily put to her power, which she seldom dared to tran- 


CHAPTER XX. 
Use to be made of the Power of Education. 


pUcATION may be considered as the government of a domestic 
sistrate. 
The analogies between a family and a state are of a nature to 
e at the first glance; but the differences are not less obvious, 
d are equally deserving of attention. 
‘Ist. Domestic government needs to be more active, more 
silant, more’ occupied with details, than civil government. 
ithout an attention always vigilant families could not subsist. 
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Civil authority cannot do better than to trust the management of 
personal interests to the prudence of individuals who always 
understand them better than the magistrate; but the head of a 
family must be constantly aiding the inexperience of those sub- 
mitted to his care. 

Here it is that the censorship can be exercised, —a policy which 
we have condemned in civil government. The domestic governor 
may protect those subject to his authority from knowledge which 
may do them harm; he can watch over their social intercourse 
and their studies; he can accelerate or retard the progress of 
their enlightenment, according to circumstances. 

2nd. This continual exercise of power, which would be liable 
to so many abuses in a state, is much less so ina family; for the 
father and mother have a natural affection for their children, far 
stronger than that of the civil magistrate for those whom he 
governs. On their part, indulgence is generally the prompting 
of nature, while severity is the effect of reflection. 

3rd. Domestic government can employ punishments in many 
cases where the civil authority cannot; for the head of a family 
deals with individuals, while the legislator can only act upon 
classes. The one proceeds upon certainties, the other upon pre- 
sumptions. A certain astronomer may be capable, perhaps, of 
resolving the problem of longitude, but can the civil magistrate 
know it? Can he command this discovery, and punish him for 
not making it? But a particular instructor will be likely to 
know whether a given problem of elementary geometry is level 
to the capacity of his pupil. Though idleness assume the mask 
of incapacity, the instructor will hardly be deceived; in such 
cases the magistrate is sure to be deceived. 

It is the same with most of the vices. The public magistrate 
cannot repress them, because if he attempted it he must have 
spies in every family. The private magistrate, having under his 
eye and his immediate control those with whose conduct he is 
charged, can arrest the beginning of those vices, of which the 
laws can punish only the last excesses. 

4th. It is especially as regards the power of rewarding, that 


granting them on certain conditions, after certain performances. 
the Isle of Minorca, the dinners of the boys depended upon 
heir skill in shooting the bow ; and the honour of eating at the 
= table was the price allotted at Lacedemon to the warlike 
uc 
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two governments differ. All the amusements, all the wants 
the young, may be made to assume a remuneratory character 


es of the young. No civil government is rich enough to do 

1 h by rewards; no father is so poor as not to possess an inex- 
austible fund of them, 
‘The legislator ought nevertheless to pay particular attention to 
outh, that season of lively and durable impressions, in order to 
lirect the course of the inclinations towards those tastes most 
onformable to the public interest. 

In Russia, means as powerful as they are well devised have 
been employed to engage the young nobility to enter into the 
amy. ‘The good effects that have resulted in consequence, to 
the military service, are even less than those which have been 
elt in a civil point of view. The young nobles are accustomed 
order, to vigilance, to subordination. They are obliged to 
juit their estates, where they exercise a corrupting dominion 
er slaves, and to show themselves on a greater theatre} where 
have equals and superiors. The necessity of mingling with 
ers produces the desire of pleasing; the mixture of men of 
oS . races diminishes reciprocal prejudice, and the pride of 
irth is compelled to bend before the gradations of the service. 
An unlimited domestic despotism such as that of Russia was 
vannot but be improved by being changed into a military govern- 
ment, which has its limits. In the actual circumstances of that 
empire, it would have been difficult to find a general means of 
ation which would have answered more useful purposes. 


ss most neglected ought to become the principal object of its 

es. The less the parents are capable of discharging their duty 
in this respect, the more necessary it is that the government 
hould make up for their deficiencies. Not only should attention 
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be given to orphans left in indigence, but also to children whos 
parents are not of-a character to be trusted; to those who hay 
already committed some offence; and to those who, bein 
destitute of protectors and resources, are a prey to all the sedut 
tions of want. These classes, so absolutely neglected in th 
greater number of states, become, in consequence, the pupils « 
crime. 

A man of rare beneficence, the Chevalier Paulet, created < 
Paris an institution for more than two hundred children whot 
he took from among the very poorest class. His plan rested upo 
four principles: To offer the pupils many objects of study and « 
labour, and to leave them the greatest possible latitude of taste 
to employ them in mutual instruction, by offering to the scholai 
as the highest reward of proficiency, the honour of becoming i 
his turn a master; to employ them in all the domestic services ¢ 
the establishment, for the double purpose of instruction an 
economy; to govern them by means of themselves, by puttin 
each pupil under the inspection of an older one, in a way t 
render them securities for each other. In this establishment 
everything breathed an appearance of freedom and gaiety ; ther 
was nho’punishment except compulsive idleness, and a change ¢ 
dress.* The more advanced pupils were as much interested i 
the general success as the founder himself; and the whole w 
* going on prosperously, when the revolution, amid the gene 
overthrow, swallowed up also this little colony. 

A greater extent might be given to institutions of this kin 
and their expensiveness might be diminished, either by teachi 
a great number of trades, or by retaining the pupils till the 
of eighteen or twenty, so that their labour might contribute 
discharge the expense of their education, and to aid in that 
the younger pupils. Schools upon this plan, instead of being 
sxpense to the state, might become lucrative enterprises. B 


* The common punishments were called, one the little idleness, and 
other the great idleness. What could be more ingenious than to give 
punishments the very name and character of avice? It is obvious w 
a salutary association of ideas this was calculated to produce. 
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ne pupils themselves should be interested in the labour, by 
lowing them a fair rate of wages, to be paid them at leaving 
ne school. 


" 


: 
} 
J CHAPTER XXI. 


: General Precautions against Abuses of Authority. 


us consider some of the means which a government may 

mploy to prevent abuses of authority on the part of those to 

m it intrusts portions of its power. 
Constitutional law has its direct and its indirect legislation. 
ts direct legislation consists in the establishment of certain 
lagistracies, among which all the political power is divided. 
t subject is not included in this treatise. Its indirect legis- 
ition consists in general precautions, of which the object is to 
revent misconduct, incapacity, or malversations among those who 
old principal or subordinate stations in the administration. 
A complete enumeration of these indirect means will not be 
tempted. It will be enough to direct attention towards this 
bject, = thus to restrain the enthusiasm of certain political 
ers, who, from having got sight of one or two of these means, 
ave flattered themselves that they have perfected « science, ot 
hich, in fact, they have hardly drawn the outlines. 
I. The Division of Power into different Branches.—Every divi- 
on of power is a refinement suggested by experience. The most 
tural plan, the first that presents itself, is to place the whole 
Administration in the hands of a single person. Command upon 
ne side and obedience upon the other is a kind of contract of 
hich the terms are easily arranged, when he who is to govern 
sno associate. Among all the nations of the East, the fabric 
‘government has continued to preserve its primitive structure 
e monarchic power descends without division, stage by stage, 
om the highest to the lowest, from the great Mogul te the 
mple Havildar. 
When the King of Siam heard the Dutch Ambassador speat¥ 
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of an aristocratic government, he burst into laughter at the ide: 
of such an absurdity. 

It is enough merely to mention this principal means. To exa 
mine into how many branches the government ought to b 
divided, and which of all the possible divisions is the one the 
merits the preference, would be to compose a treatise upon con 
stitutional law. I shall only remark that this division ought ne 
to result in separate and independent powers; for that woul 
bring on a state of anarchy. Some supreme authority, superic 
to all, must always be acknowledged, which does: not receit 
law, but which gives it, and which has power over the very ruk 
that regulate its own mode of action. 

Il. The Distribution of particular Branches of Power amor 
several Co-participators.—In the provinces of Russia, previous 
the regulations of Catherine II., all the different branches | 
power—nmilitary, fiscal, and judicial—were intrusted to a sing 
body, a single council. So far, the constitution of these subord 
nate governments sufficiently resembled the form of Oriental de 
potism; but the power of the governor was somewhat limited I 
the powers of the council, and in this respect the form approache 
to that of an aristocracy. At present, the judicial power 
separated into many branches, and each branch is divided amor 
many judges, who exercise their functions conjointly. A law hi 
been established of the nature of the English Habeas Corpus, f 
the protection of individuals against arbitrary imprisonment, ai 
a governor has no more power of doing harm than a governor 
Barbadoes or Jamaica. 

The advantages of this division are principally these :— 

Ist. It diminishes the danger to be apprehended from precip 
tation. 

2nd. It diminishes the danger to be apprehended from ignorane 

3rd. It diminishes the danger to be apprehended from want 
probity. 

This last advantage, however, can hardly be attained, exce 
where the number of co-participators is very great,—so gre 
that it will be difficult to separate the interests of the majority 
them from the interests of the people at large. 
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division of powers has also disadvantages, since it intro- 
delays and foments disputes which may produce the disso- 
of the established government. The evil of delays may be 
by graduating the division, according as the functions te 
it is applied admit of more or less deliberation. In this 
int of view, the legislative power and the military power form 
two extremes; the first admitting the greatest deliberation, 
second demanding the greatest celerity. As to the dissolu- 
of the government, that is an evil only upon one or the other 
f two suppositions:—Ist, That the new government is worse 
an the old one; or 2nd, That the transition from one to the 
: is marked by calamities and civil wars. 
“The greatest danger arising from plurality, whether in a tri- 
or an administrative council, is the diminution of responsi- 
A numerous body can count upon a sort of deference on 
e part of the public, and allows itself to commit wrongs which 
individual administrator would not dare to perpetrate. Where 
3 many share in the act, the odium of it is shifted from one to 
nother, and rests nowhere. All did it; no one avowsit. If 
he censure of the public is excited, the more numerous the cen- 
ared body is, the more it fortifies itself against external opinion, 
he more it tends to form a state within a state, a little com- 
nity which has its own particular spirit, and which protects 
fs applauses those of its members who encounter the reproaches 
f the public. 
iv ity in all cases in which it is possible—that is, in all cases 
yhich do not demand a concentration of knowledge and a concur- 
nce of wills, as in a legislative body—unity is advantageous, 
scause it puts the whole responsibility, whether legal or moral, 
pon the head of an individual. He does not share the honour 
this actions with anybody, and he bears the whole burden of 
ne blame ; he sees himself alone against all, having no other 
apport but the integrity of his conduct, no other defence but the 
esteem. Though he were not honest by inclination, he 
ald become 0, as it were, in spite of himself, by means of a 
ition in which his interest is inseparable from his duty. 
Besides, unity in subordinate employments is a certain means 
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of discovering in a short time the real capacity of individuals. J 
narrow and unsound judgment may conceal itself a long while 
amid a numerous company ; butif it acts alone, and upon a publi 
theatre, its insufficiency is soon unmasked. Men of moderate o 
small talents, always ready to solicit places where they can tak 
refuge under the wing of some able assistant, would be afraid t 
expose themselves to a dangerous career, in which they woul 
soou betray their want of ability. 

But there are some cases in which it is possible to unite th 
advantages of a collective body with the responsibility of a singl 
person. 

In subordinate councils, there is always an individual who pre 
sides, and upon whom the principal confidence rests. Let hit 
have associates, in order that he may profit by their advice, an 
that there may be witnesses against him, in case he abuses hi 
trust. But these purposes do not require that his associate 
should be equal to him in authority, nor even that they shoul 
have the right of voting. Itis only necessary that the chie 
should be obliged to communicate to them all that he intends t 
do, and that each councillor should make a declaration in writim 
touching each administrative act, expressing an approval of it 0 
a disapproval. ‘This communication ought generally to tak 
place before the issue of orders for carrying his designs into ext 
cution; but in those cases which require an extraordinar 
despatch, it would be enough were it made immediately afte} 
Would not such an arrangement obviate, in general, the dange 
of dissensions and delays? 

III. Putting the Power of Removal into different hands from tl 
Power of Appointment.—This idea is borrowed from an ingeniov 
pamphlet published in America, in 1778,* by a member of 
convention appointed to examine the form of government pri 
posed for the state of Massachusetts. 

Our pride is interested in not condemning a man of our ow 
choice. Independently of affection, a superior will be less dij 
posed to hear complaints against an officer of his own appoin| 
ment than against an indifferent person, and will have a pn 


* Reprinted in Almon’s Remembrancer, No. 84, p. 223. 
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ce of self-love in his favour. This consideration will help to 
ain those abuses of power, so common in monarchies, where 
nbaltern is intrusted with great authority, of which he is not 
bliged to render any account, except to the very person who gave 
his office. 
Ih popular elections, the part which each individual has in the 
omination of a magistrate, is so very trifling, that this kind ot 
lusion does not exist. 
In England, the choice of ministers belongs to the king; but 
le parliament has the actual right of dismission, whenever a 
ajority votes against them. However, this is only an indirect 
pplication of the principle. 
IV. Not permitting Governors to remain a long time in the same 
Districts.—This principle has aparticular application to important 
ommands in distant provinces, and especially those detached from 
he body of the empire. 


N 


t, may attempt to establish his sper aul The longer he 
‘emains in office, the more can he strengthen himself by creating a 
arty of his own, or by uniting himself to one of the parties which 
sxisted before him. Thence originates oppression towards some, 
d partiality towards others. And though he has no party, he 
nay be guilty of a thousand abuses of authority, without any one 
aring to complain to the sovereign. The duration of his power 


He makes himself creatures, who look up to him as the sole dis- 
mibutor of favours; while those who suffer, fear to suffer more if 
hey offend a ruler who is likely to retain his power for a long 


: m. his employment 80 soon as he has acquired the knowledge 
experience of affairs, New men are liable to commit faults of 
morance. This inconvenience would be palliated by the esta- 
1 ishment of a subordinate and permanent council, which should 
eep up the course and routine of affairs. bitin you gain is the 
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executed. There is no parity between these dangers, when revolt 
is the evil apprehended. 

To avoid giving umbrage to individuals, this arrangement ought 
to be permanent. The change, at regular periods, should be 
regarded as fixed and necessary. If it were limited to particular 
cases, it might serve to provoke the evil which it is intended to 
prevent. 

The danger of revolt on the part of provincial governors is 
unknown except in feeble and badly constituted governments. 
In the Roman empire, from Caesar down to Augustulus, we see 
a constant succession of rebellious governors and generals. This 
was not owing to any neglect of the precaution here proposed, for 
new appointments were frequent; but because the application of 
it was not judicious, or because there was a want of vigilance 
and firmness, or to some other cause of a similar kind. 

The want of a permanent arrangement of this sort, is plainly 
the cause of the continual revolutions to which the Turkish 
empire is subject; and nothing more evidently shows the stu- 
pidity of that barbarous court. 

If there is any European government which ought to adopt 
this policy, it is Spain in her American, and England in her East 
Indian establishments. 

In the more civilized states of Christendom, nothing is more 
uncommon than the revolt of a governor. That of Prince 
Gagarin, Governor of Siberia, under Peter I., is, I believe, the 
only example that can be cited in the two last centuries, and that 
happened in an empire which had not yet lost its Asiatic cha- 
racter. The revolutions which have broken out in Europe have 
originated from a more powerful and a more respectable principle, 
opinions, public feeling, the love of liberty.* 

V. Renewal of the Governing Bodies by Rotation.—The reasons 
for not allowing a provincial governor to remain a long time in 
office, all apply with still more force to a council or a directory. 
Make them permanent, and if they agree among themselves with 


* This principle has been judiciously adopted as respects the sit 
pendiary magistrates in the British West Indies. They remain in oné 
district only for a limited time.—Tvanslator. 
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¢ to the generality of their measures, it is probable that 
those measures there will be many of which the object is 
| promote their own interest or that of their friends, at the 
spense of the community. If they disagree, and are afterwards 
Bcncite, it is probable that the public will pay the cost of 
heir reconciliation. On the other hand, if a certain number are 
lismissed at regular periods, if there are abuses, you have a 
hance to see them reformed by the new comers, before they have 
en long enough in office to be corrupted by their associates. 
a should always be left, so that the course of affairs may 
© on without interruption. Ought the part reserved to be 
rger or smaller than the part renewed? If it is larger, there 
sreason to fear that the old system of corruption may be still 
ept up in full vigour; if it is smaller, there is reason to fear 
at a good system of administration may be embarrassed by ca- 
icious innovations. However this may be, it is plain that the 
aere right of renewal will hardly ever answer its purpose, espe- 
ially if the power of filling vacancies belongs to the body itself. 
this right would never be exercised, except upon extraordinary 
yecasions. 
Ought those whose places are vacated to be ineligible for a 
ime or for ever? If it is only for a time, it will presently 
ppen that at the end of that time they will always be re- 
ected, and the council will become a close body. If they are 
ever re-eligible, the community will be deprived of the talents 
nd experience of its ablest servants. All things considered, this 
ans seems to be only an imperfect substitute for others which 
will be presently mentioned, and especially for publicity in all 
proceedings and accounts. 
“The arrangement of rotation was long ago adopted in England 
by the great companies of commerce, and some years since it 
vas introduced into the direction of the East India Company. 
This political view is not the only one which rotation in office 
as been intended to answer. It has been often introduced for 
the mere object of producing a more equal distribution of the 
privileges which appertain to office. 
Harrington’s celebrated treatise on politics, entitled Oceanu, 
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depends almost entirely upon a system of rotation among the 
members of the government. Harrington was a man of talent, 
but one who did not grasp the whole science of government. 
Having seized a single idea he developed it, applied it to every: 
thing, and saw nothing beyond it. So it is in medicine: the less 
the extent of the art is perceived the more one is inclined ta 
believe in an elixir of life, a universal remedy, a marvellous 
secret. Classification is useful in order to extend the attention 
successively to every means. @ 

VI. The Reception of Secret Informations.—Everybody knows 
that at Venice secret informations were admitted. There were 
boxes placed here and there around the palace of St. Mark, the 
contents of which were regularly examined by the state inqui- 
sitors. It is pretended that in consequence of these anonymous 
accusations persons were seized, imprisoned, sent into exile, or 
even punished with death without any further proof, If this be 
true, then there was nothing more salutary or more reasonable 
than the first part of the institution, nothing more pernicious 
and abominable than the second. The arbitrary tribunal of the 
inquisitors has cast a merited disgrace upon the Venetian govern- 
ment, which must have been wise in other respects, since it 
maintained itself for so long a time in a state of tranquillity and 
prosperity. 

It is a great misfortune that a good institution should hay 
been connected with a bad one; for all minds have not 
prismatic power of disuniting good from evil. Where would 
the harm of receiving secret informations, even though they w 
anonymous in the first instance? Certainly one hair of a sin 
head ought not to be touched upon the mere ground of a se 
information, nor should the slightest inquietude be given to @ 
single individual; but, with this restriction, why forego 
advantage of such informations? The magistrate can ju 
whether the object denounced merits his attention. If it do 
not merit it he need do nothing in the matter. But, if it see 
to be of importance, let him give notice to the informer to pre 
sent himself in person. After examining the facts, if the in 
former is found to be mistaken, he can be dismissed with prai 
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or his good intentions, and his name may be kept secret. If the 
nformer has brought a charge wilfully and maliciously false, his 
ame and his accusation ought to be communicated to the party 
ecused. If the denunciation is well founded, let a judicial pro- 
ecution be commenced, and let the informer be obliged to appear 
md give his evidence in public. 

If it be asked upon what principle such an institution can be 
aseful, the answer is, precisely on the principle of the vote by ballot. 
in the course of the prosecution the defendant ought certainly to 
9e informed what witnesses will testify against him; but where 
s the necessity of his knowing it before the prosecution is begun ? 
In that case a witness who may have something to fear on the 
part of the defendant, would not be willing to expose himself to 
4 certain inconvenience for the chance of rendering a doubtful 
service to the public. Hence it is that offences so frequently 
remain unpunished, because no one is willing to make personal 
enemies without any certainty of serving the public. 

I have enumerated this means under the head of abuses of 
authority, because it is against men in place that its efficacy is 
most marked; since, in that case, the supposed power of the delin- 
quent is an additional weight in the balance of dissuasive motives. 
The resolution to receive secret and even anonymous informa- 
tions would be good for nothing, unless it were publicly known; 

t once known, the fear of these informations would soon 

der the occasions of them more rare, and would diminish 
their number. And upon whom would the fear fall? Only 
upon the guilty, and upon those who were plotting to become 
so; for with publicity of procedure, innocence could never 
te in danger; and the malice of false accusers would be con- 
founded and punished. 

“VII. The Right of Petitioning the Supreme Authority.— 
Though informations reached only the minister, they would have 
their use; but to insure their utility, it is essential that they 
should come to the knowledge of the sovereign. 

’ The great Frederic received letters, like a private individual, 
from the meanest of his subjects, and the answer was often 
written with his ownhand. This fact would be incredible were 
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it not perfectly well attested. But we are not to conclude from 
this example that the same thing is possible in all governments 

In England, every one has a right to present a petition to the 
king; but the fate of these petitions, handed the same momen} 
toa gentlemen in waiting, has become proverbial; they serve the 
maids of honour for hair-papers. It may well be imagined, afte) 
this, that these petitions are not very frequent; but neither are 
they very necessary in a country where the subject is protected 
by laws which do not depend upon the sovereign. There ar¢ 
other means for a private man to obtain justice ; there are othe) 
channels of information for the prince. It is in absolute monar. 
chies that it is essential to maintain a communication, constantly 
open, between the subjects and the monarch; it is necessary 
that the subject may be sure of protection; it is necessary tK 
assure the monarch against being duped by his ministers. 

The people may be called canaille, populace, or what you will: 
but the prince who refuses to hear the lowest individual of tha’ 
populace, so far from augmenting his power by doing so, in faet 
diminishes it. From that moment he loses the capacity of self. 
direction, and becomes an instrument in the hands of those whe 
call themselves his servants. He may imagine that he does as 
he pleases, that he determines for himself; but in fact, it is they 
who determine for him; for to determine all the causes of < 
man’s actions, is to determine all his actions. He who does not 
see and does not understand, except as it pleases those who sur- 
round him, is subject to all the impulses which they choose to give. 

To put an unlimited confidence in his ministers, is to put an 
unlimited confidence in those who have the greatest interest 
to abuse it, and the greatest facility for doing so. 

As to the minister himself, the more honest he is, the less will 
he need such a confidence; and it may be affirmed without 
paradox, that the more he deserves it, the less he will desire te 
possess it. 

VIII. Liberty of the Press.—Hear advice from every quarter, 
and you may be the better for it; you cannot be the worse. 
Such is the decision of simple good sense. To establish the 
freedom of the press is to admit the advice of everybody. It is 
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that upon most occasions the public judgment is heard, not 
the measure is determined upon, but only after it is exe- 
Still, this judgment is always useful as regards all 
of legislation which can be rectified, and all executive 
which are of a nature to be repeated. The best advice given 
t ‘tninister in a private manner may be thrown away; but good 
vice given to the public, if it does not avail at one time, may 
il at another; if it does not avail to-day, it may avail to- 
rrow; if it is not presented in a becoming shape, it may re- 
give from another hand ornaments that will make it attractive. 
mstruction is a seed which requires to be planted in a great 
iety of soils, and to be cultivated with patience, because its 
ruits are often a long time in ripening. 
Freedom of the press is much more powerful than the right. of 
etition in freeing the sovereign from the control of favouri'es. 
Vhatever may be his discernment in the choice of his ministers, 
e can only select from a small number of candidates, whom the 
hances of birth and fortune present to his choice. It may be 
~asonably supposed that there are other men more enlightened 
han these; aud the greater power he attains of knowing such 
ne n, the more he increases his power and his liberty of selection. 
‘But opinions may be given with insolence and passion ; instead 
if limiting itself to the examination of measures, criticism is ex- 
mded to persons. And in fact, how much address is necessary 
keep these two things distinct? How can a measure be cen- 
ed without attacking, to a certain extent, the judgment or the 
brobity of its author? This is the stumbling-block ; this is the 
zason why the liberty of the press is as uncommon as its advan- 
are manifest. All the fears of self-love are against it. Yet 
foseph II. and Frederic II. had the magnanimity to establish 
It exists in Sweden; it exists in England; it might exist 
here, with such modifications as would prevent its greatest 


according to the usages of the government, or owing to 
articular circumstances, the sovereign cannot admit a tree 
sxamination of his administrative acts, he ought at least to 
it the examination of the laws. Though he claims for 
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himself the privilege of infallibility, he need not extend it 
his predecessors. If he is so jealous of the supreme power as’ 
extort respect for everything that has been touched by the roy 
sceptre, he might at least allow a free discussion of mere 
scientific subjects, such as principles of law, of procedure, and 
subaltern administration. 

Even granting that the liberty of the press may have inco 
veniences, as respects pamphlets and handbills which may 
scattered among the people, and addressed to the ignorant part 
a nation as well as to the enlightened, the same reason cann 
apply to serious and lengthy works, to books which can have bi 
a certain class of readers, and which, as they are unable to pr 
duce an immediate effect, always afford opportunity for preparil 
an antidote. 

Under the old French regime, it was enough that a book 
moral science was printed at Paris, to inspire a prejudice again 
it. The Instructions of the Empress of Russia to the Assemb 
of Deputies, respecting the compilation of a code of laws, we 
prohibited in France. The style and the sentiments of th 
performance appeared too popular to be tolerated in the Fren 
monarchy. 

It is true that in France, as elsewhere, negligence and inco! 
sistency palliated the evils of despotism. A foreign title servi 
asa passport to genius. The rigour of the censorship only avail 
to transfer the trade in books to the bordering states, and to rend 
more bitter the satire it was intended to suppress. 

IX. Publication of the Reasons and Facts on which the La 
and Administratwe Acts are founded.—This is a necessary pa 
of a generous and magnanimous policy, and an indispensab 
attendant upon the liberty of the press. The freedom of fi 
press is a debt which rulers owe to the people; to publish f 
reasons of their laws and acts is a debt they owe to themselve 
If the government disdains to inform the nation of its motiy 
upon important occasions, it thereby announces that it chooses 
owe everything to force, and that it counts as nothing the opinio 
of its subjects. 

The partisan of arbitrary power will not agree to this, He 
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nwilling to enlighten the people, while he despises them because 
ey are not enlightened. You are not capable of judging, he 
, because you are ignorant ; and we will keep you ignorant, 
you may not be capable of judging. This is the endless 
e in which he moves. What is the consequence of this 
ulgar policy? ‘Yiscontent spreads little by little, till at length 
becomes generat, founded sometimes upon false and exaggerated 
nputations, which gain credit because they are not examined 
nd discussed. The minister complains of the injustice of the 
ublic, without remembering that he has not afforded to it the 
neans to be just, and that a false interpretation of his conduct is 
necessary consequence of the mystery with which it is covered. 
'o be systematic and consistent, there are but two ways of acting 
vith men,—absolute secrecy, or perfect frankness: the complete 
xclusion of the people from the knowledge of affairs, or making 
hat knowledge as thorough as possible; preventing them from 
orming any judgment, or putting them into a condition to form 
he most enlightened judgment; to treat them like children, or 
treat them like men. Between these two plans, a choice must 
e made. 
‘The first of these plans was followed by the priests in ancient 
t, by the Brahmins in Hindostan, by the Jesuits in Paraguay. 
The second is established by practice in England, and by law in 
he United States of America. The greater part of European 
overnments float incessantly between one and the other, without 
laring to attach themselves exclusively to either; and they are 
mstantly in contradiction with themselves, from a desire to have 
ndustrious and enlightened subjects, and from a fear of encou- 
aging a spirit of examination and discussion. 
| In many branches of administration it would be useless, and it 
might be dangerous, to publish the reasons of measures before- 
jand. But those cases ought to be distinguished in which it is 
ecessary to enlighten public opinion, to prevent it from being 
In matters of legislation, this principle is always appli- 
e, It may be laid down asa general rule that a law ought 
aever to be made without some reason expressed or understood. 
For what is a good law but a law for which good reasons can be 
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given? Of course, there must have been some reason, good 0 
bad, for making it, since there is no effect withouta cause. Bu 
oblige a minister to give his reasons, and he will be ashamed no 
to have good ones to give; he will be ashamed to offer you fals 
coin if obliged to present a touch-stone along with it, by whiel 
it can be tried. 

This is a means by which a sovereign may continue to reigi 
after death. If there are good reasons for his laws, he gives ther 
a support which cannot fail. His successors will be obliged t 
maintain them through a feeling of self-respect ; and the mor 
good he has done in his lifetime, the more will he contribute t 
the happiness of posterity. 

X. To forbid all Arbitrary Proceedings.— Clotaire made — 
law,” says Montesquieu, ‘‘ that no person accused of crime shoul 
be condemned without a hearing; a law which indicates a con 
trary practice in some particular case, or among some barbarou 
people.” — Spurit of Laws, chap. xii. 

Montesquieu did not dare to tell the whole. Did he write tha 
passage without recollecting the Lettres de Cachet, and the admini 
stration of the police, suchas it existed in histimes? A Jetire d 
cachet may be defined, an order to punish without proof for ai 
act forbidden by no law. 

It was in France and Venice that this abuse was carried to th 
highest pitch. These two governments, mild in other respects 
gained themselves a very bad reputation by this piece of folly 
They exposed themselves to imputations which were often un 
founded, and to the re-action of alarm: for there are precaution 
which, by the terror they inspire, produce the very danger the: 
aim to prevent. Behave well, it is said, and the governmen 
will not be your enemy. Perhaps so; but how can I be certail 
of it? Iam hated by the minister, or by his valet, or by hi 
valet’s valet. If I am not to-day, I may be to-morrow, or some 
pody else may be, and I may be taken for that somebody else 
It is not my conduct upon which my safety depends; it is th 
opinion of my conduct entertained by men more powerful than I 
Under Louis XV., lettres de cachet were an article of trade, solt 
by ministers and mistresses to gratify private hatreds. If tha 
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ould happen under a government which had the reputation of 
sildness, what fruits of such a law might we expect in less civilized 
ountries? If justice and humanity have not influence enough, 
he pride of governments, at least, ought to induce them to abolish 
uch remnants of barbarity. 

Such expedients may be palmed off under the cover of maxims 
f state; but lately this pretext has lost its magic. The first 
hought they suggest is the idea of the incapacity and weakness 
f those who employ them. If you dared té hear what this pri- 
oner has to say, you would not shut his mouth; if you compel 
‘im to be silent, it is a proof that you fear him. 

XI. The Exercise of Power according to certain Rules and For- 
nalities —This is another regulation with respect to subordinate 
ficers, not less applicable to absolute monarchies than to mixed 
sovernments. If the sovereign thinks it for his interest to be 
mdependent of the laws, there is no reason for extending the 
ame independence to all his agents. 

The laws which limit subordinate officers in the exercise of 
their power, may be divided into two classes: to the first class 
belong those laws which limit the cases in which the exercise of 
such or such a power is permitted; to the second, those which 
determine the formalities according to which its exercise is to be 
regulated. These cases and these formalities ought to be speci- 
fically enumerated in the law ; and this being done, the citizens 
ought to be informed that these are the cases, and the only cases, 
n which their security, their liberty, their property, or their 
our can be brought into danger. Thus, the first law atthe very 
eginning of a code ought to be a general law in behalf of liberty, 
law which restrains delegated powers, and limits their exercise to 
ch or such particular occasions, for such or such specific causes. 

Such was the intention of Magna Charta, and such would have 
een its effect, but for the unlucky want of precision in some of its 

ions, as lex terra, &c.; for all was made to depend upon an 
imaginary law, which restored all to uncertainty, since those in 

h of that law always referred back to the customs of ancient 
es, and sought examples and authorities among the rery abuses 
ich it was intended to prevent. 


"4 
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XII. The Establishment of the Right of Association, that 4 
of Assemblies of the Citizens to express their sentiments and thev 
wishes upon Public Measwres.—Among the rights which a peopl 
ought to reserve, when they establish a government, this is th 
chief, since it is the foundation of all the rest. Yet it is hardl: 
necessary to mention it here, for to the people who possess it, i 
needs no recommendation, and those who possess it not, have bu 
slight hope of obtaining it,—for what can induce their govern, 
meuts ever to grant it ? 

At the first view, this right of association seems incompatibl 
with government; and it is admitted that to establish this righ 
as a means of keeping the government under, would be ab 
and contradictory. But the intention is very different. If the 
smallest act of violence is committed by one or more members 01 
the association, punish it asif it had been committed by any othe 
individual. If you perceive that you are not powerful enough t 
punish it, it is a proof that the association has made a progres: 
it could not have made without a just cause; so that in fact it i 
either not an evil, or a necessary evil. It is taken for granted 
that you have a public force, an authority organized in all its 
parts; if, then, these associations have become strong enough te 
intimidate you, in the midst of all your regular means of power, 
if no associations have been formed upon your side, yours, whe 
have so many means at your command to obtain a superiority ir 
that respect,—is it not an infallible sign that the calm and con- 
siderate judgment of the nation is against you? This being granted, 
what reason can be given for keeping the government in the same 
state,—for not satisfying the public wish? I know of none 
Doubtless, a nation, since it is composed of men, does not posses: 
the privilege of infallibility ; a nation may be deceived, as well 
as its rulers, as to its true interests; nothing is more certain; but 
if a great majority of the nation is seen upon one side, and its 
government upon the other, may it not be presumed, in the first 
instance, that the general discontent is well founded ? 

Far from being a cause of insurrection, I look upon these asso- 
ciations as one of the most powerful means of preventing that evil. 
Insurrections are the convulsions of weakness, finding strength in 
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momentary despair. They are the efforts of men who are not 
owed to express their feelings, or whose projects could not 
eceed if they were known. Plots which are in opposition tr 
e general sentiment of the people can only succeed by surprise 
d by violence. Those who plan them cannot hope for success, 
cept by forcible means. But those who believe that the people 
e on their side, those who flatter themselves that the general 
inion will secure their triumph, why should they use violence ? 
hy expose themselves to manifest danger without advantage ? 
am persuaded that men who had a perfect liberty of association, 
d who could exercise it under protection of the laws, would 
wer have recourse to insurrection, except in those rare and 
fortunate cases in which rebellion has become necessary ; and 
hether associations be permitted or forbidden, open and general 
bellions never will take place until they are necessary. 
The associations which were openly entered into in Ireland in 
'80 did not produce any evil, and even served to maintain tran- 
ullity and security, though that country, scarce semi-civilized, 
as distracted by all the possible causes of a civil war. 
I even believe that associations might be permitted, and might 
ome one of the principal means of government, in the most 
solute monarchies. This kind of states are more troubled than 
hers byrisings and revolts. Everything is done by sudden move- 
ents. Associations would prevent these disorders. If the sub- 
cts of the Roman Empire had been in the habit of combining 
ther, the empire and the lives of the emperors would not have 
constantly put up at auction by the Pretorian Guards. 
For the rest, I know very well that slaves cannot be allowed to 
Se mble. Too much injustice has been done them not to have 
Ty g to fear from their ignorance or theirresentment. It is 
t in the American islands, it is not in Mexico, that the people 
n be armed and allowed to form associations; but there are 
tes in Europe in which this strong and generous policy might 
safely adopted. 
I admit that there is a degree of ignorance which renders asso- 
ttions dangerous. This proves that ignorance isa great evil ; it 
€s not prove that associations are not agreat good. Besides, the 
H H 
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measure itself may operate as an antidote against its own bad effects 
In proportion as an association extends, the foundation on whichi 
rests is examined, the public is enlightened, and the governmen 
may avail itself of all these means to spread the knowledge of fact 
and to dissipate errors. Liberty and instruction go hand in hand 
liberty facilitates the progress of knowledge, and knowledg 
restrains the extravagancies of liberty. 

I do not see why the establishment of this right need give dis 
quiet to governments. There is no government which does ne 
fear the people; which does not think it necessary to consult thei 
will, and to accommodate itself to their opinions; and it woul 
seem that the most despotic are the most timid. What sultan 
so tranquil, so secure in the exercise of his power, as a Britis 
king? The janissaries and the populace inspire the same fear i 
the Seraglio that the Seraglio inspires among the janissaries an 
the populace. At London, the voice of the people makes itse! 
be heard by lawful assemblages; at Constantinople, it burst 
rorth in outrage. At London, the people express their feeling 
in petitions ; and at Constantinople by setting the city on fire. 

Poland, perhaps, may be brought forward as an objection— 
country in which associations seem to have produced so man 
evils But that is a mistake. The Polish associations sprun 
from anarchy, they did not produce it. Besides, in speaking « 
this means as a restraint upon government, there is supposed 1 
be a government established; it is offered as a remedy, not: 
an independent means. 

It may even be added, that in states where this right exist 
circumstances may occur in which it will be well—not 1 
auspend it entirely,—but to regulate its exercise. There isn 
need of an absolute and inflexible rule. We have seen tk 
British Parliament, during the late war with France, restrai 
the right of assembling, and forbid meetings fora political obje 
unless that object were publicly announced, and unless the mee 
ing were held under the authority of a magistrate who ha 
power to dissolve it; and these restrictions were imposed at th 
very time that the citizens were called upon to form militai 
corps for the defence of the state, and whilst the governmel 
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eed the most noble confidence in the general spirit of the 


ough these restraints have ceased, everything remains in 
2 same condition; and it might be supposed that the restric- 
2 law still existed. The reason is, that a people sure of its 
hts enjoys them with moderation and tranquillity. If they 
ever abused, it is because they are thought to be in danger. 
@ precipitation of the people is the effect of their fear. 


CHAPTER XXIL. 


Means of Diminishing the Bad Effect of Offences. General 
Fesult and Conel sion. 
ge general result of the principles l1id down in this treatise 
m the subject of penal legislation, offers a happy perspective, 

] well-founded hopes of diminishin;; offences and of diminish- 

g punishments. At first, this subject presents to the mind 

sombre ideas, images of suffering and of terror. But 

2 occupied with this class of evils painful feelings soon give 

ce to agreeable and consoling sentizaents, when it is disco- 

red that the human heart is not corrupted by any inherent 
incurable perversity ; that the raultiplicity of offences is 
acipally owing to errors cf legislation easy to be reformed ; 

i that even the evil that results fiom them is susceptible of 

ng ‘repaired i in various ways. 

‘This is the great problem of penal legislation :—Ist, To re- 
2 all the evil of offences, as far as possible, to that kind 
th can be cured by a pecuniary compensation. 2nd, To 

the expense of this cure upon the authors of the evil, or, 

their defrult, upon the public. What can be done in this 
espect is 7auch more than is generally imagined. 

The word cure is employed in order to present the party 

red, whether it be an individual or the community, under 

sharacter of a patient suffering from a disorder. The com- 

ison is just, and it points out the procedure best adapted w 

end in view, without the intermixture of popular passiuus, 
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and of antipathies, which ideas of crime are but too apt t 
awaken, even in legislators themselves. 

There are three principal sources of crime,—incontinene 
hatred, and rapacity. 

The offences which spring from incontinence are hardly of 
nature to be cured by a pecuniary compensation. This remed 
may apply to certain cases of seduction, and even of conjug; 
infidelity ; but it does not cure that part of the evil whic 
consists in dishonour and the disturbance of family peace. 

The evil effects of other offences are more surely arrested i 
proportion as the offences themselves are more clearly proved 
but it is to be observed as a remarkable and important singt 
larity, that offences of incontinence only become hurtful in pr 
portion as they become known. A good citizen should look upc 
it as his duty to make known an act of fraud; but he ought 1 
be very much on his guard how he publishes to the world f 
secret faults of love. To conceal a fraud is to become a party} 
it; to betray to the public an unknown weakness is to do an oy 
without compensation ; a wound is inflicted upon the sensibilit 
of those who are exposed to shame, but the thing done is n 
repaired. - I count among the establishments which do honour: 
the humanity of the present age, those secret asylums for accouch 
ment, those foundling hospitals which have so often prevented tl 
fatal effects of despair, by covering with the shade of mystery th 
consequences of a momentary error. The rigour which declar 
against this indulgence is founded upon the ascetic principle. 

The offences which spring from hatred are often of such a kar 
that a pecuniary compensation can hardly be applied to ther 
Compensation, indeed, if in the case of such offences it can tal 
place at all, is seldom complete; it cannot undo what is don 
it cannot restore a lost limb; it cannot give back a son to h 
father, a father to his family; but it may act upon the con 
‘ion of the party injured; it may furnish him a portion | 
good in consideration of a portion of evil; and, in regulati 
the account of his prosperity, it puts an item on the favoural 
side to balance an item on the other. 

With respect to these offences, it is an essential observati 
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t they diminish from day to day, by the progress of civiliza- 

It is an admirable thing to observe, in the greater part of 
pean states, how few crimes are produced by the irascible 
ions, so natural to man, and so violent in the infancy of 
iety. What an object of emulation for those tardy govern- 
ts which have not yet reached this degree of police, and 
nong whom the sword of justice has not yet been able to banish 
stilettoes of revenge ! 

_ Rapacity is an inexhaustible source of offences. This is the 
nemy, always active, always ready to seize every advantage, 
. which 2 continual war must be carried on; and this war 

ds a peculiar kind of tactics, the principles of which have 
jot been well understood. 
Be. indulgent to this passion so long as it confines itself to the 
of peaceable means; but be careful to deprive it of all its 
awful gains. Grow severe towards it in proportion as it 
aks out in overt acts, and has recourse to menace and to 
fiolence. But still reserve means for further severity in case it 
8 guilty of such atrocities as arson and murder. Itis in the skilful 
dation of these preventive means that the penal art consists. 
Do not forget that all penal police is but a choice of evils. 
the wise administrator of punishments always keep the 
yalance in his hand, and in his zeal to prevent trifling evils let 
sim avoid the imprudence of himself producing great ones. 
Death is almost always a remedy which is unnecessary or inef- 
icacious. It is not necessary as to those whom an inferior punish- 
ent might deter from crime, or whom imprisonment might 
estrain; it has no efficacy as to those who throw themselves, so 
to speak, in its way as a refuge against despair. The policy of a 
islator who punishes every offence with death, is like the 
sillanimous terror of a child who crushes the insect he does 
t dare to look at. But if the circumstances of society, if the 
frequency of a great offence demand this terrible means, be 
sareful, without aggravating the torments of death, to give it an 
pect more dreadful than nature gives it; surround it with 
accessories, with emblems of crime, and the tragic 
pomp of ceremony. 
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But be slow to believe in this necessity for death. By dis 
using it as a punishment you will prevent it as a crime; fo 
when men are placed between two offences it is desirable to giv 
them a sensible interest not to commit the greater. It is desix 
able to convert the assassin into a thief; and to give him a reasol 
for preferring a reparable to an irreparable offence. 

That which can be repaired is comparatively trifling. Every 
thing that can be made up for by a pecuniary indemnity, ma 
soon become as if it had never been ; for if the injured individua 
always receives an equivalent compensation, the alarm caused by 
the offence ceases altogether, or is reduced to its lowest term. 

It is an object highly desirable that the fund of compensatio 
due for offences should be amassed from among the delinquent 
themselves, either by being levied upon their property, or ob 
tained from the profits of their compulsory labour. If this wer 
so, security would be the inseparable companion of innocence 
and grief and anguish would fall exclusively to the lot of th 
disturbers of social order. Such is the point of perfection t 
which we ought to aspire, though we can only expect to reach i 
slowly and by continuous efforts. It is enough for me to hay 
pointed out the end. The happiness of attaining it will be th 
reward of persevering and enlightened governments. 

This means failing, it is necessary to provide compensatio 
either from the public treasury, or by means of private inswrancei 

The imperfections of our laws, in this behalf, are very flagrant 
If an offence is committed, those who have suffered from it, eithe 
in their persons or their fortune, are abandoned to their fate 
But society, which they have contributed to uphold, and whic 
has undertaken to protect them, owes them an indemnity. 

When an individual, even in his own case, prosecutes a crimins 
at his own expense, he is not less the defender of the state tha 
he who fights its foreign enemies: the losses which he sustain 
in defending the public ought to be made up for at the publi 
expense. ‘| 

But when an innocent person has suffered by mistake of th 
courts, when he has been arrested, detained, subjected to sus 
vicion, condemned to all the misery of a trial and a long confine 
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t, it is not only for his sake, but for her own, that Justice 
uld grant him compensation. Established to repair injuries, 
she desire an exclusive privilege to injure ? 
Governments have made no provision for any of these indem- 
ies. In England, some voluntary associations have been 
ed to supply this deficiency. If the institution of insurance 
3 good in one case, it is good in all, with the precautions neces- 
to prevent negligence and fraud.* 
The inconvenience of exposure to fraud is common to all funds, 
yublic and private. It may diminish the advantage of insurances 
without destroying it. Fruit-trees are still cultivated, though 
ey are liable to perish by a thousand accidents. Monts-de- 
té+ have succeeded in many countries. An establishment of 
kind, set up in London in the middle of the last century, 
ed at the beginning, through the dishonesty of the directors, 
this theft left a prejudice which has prevented any subse- 
ent attempt of the sort. According to the same logic, it might 
concluded that vessels are bad instruments of war, because 
Royal George, whose ports had been left open, sunk at her 
rings. 
_ Insurances against offences may have two objects :—Ist, To 
sreate a fund to indemnify the parties injured, in case the deln- 
nent is unknown or insolvent; 2nd, To defray, in the first 


' * Insurance is good, because the insurer has volunteered to sustain the 
Joss, considering the premium he receives as equivalent to the danger 
heruns. But this remedy is imperfect in itself, because the premium, 
hich is a certain loss, must always be paid, to guarantee one’s self 
inst a loss which is uncertain. In this point of view, it is desirable 
all unforeseen losses, which may fall upon individuals without their 
fault, were made up at the public expense. The more numerous the con- 
‘tributors, the less sensibly do any of them feel the contribution. It 
is to be observed, on the other hand, that a public fund is more exposed 
‘to frand, to peculation, and to loss, than a private fand. Losses which 
fall directly upon individuals give all possible force to motives of vigi- 
lance and economy. 

+ This was the name given to a kind of banks established in different 
s of Europe, for the purpose of lending money to the poor upon 
edges, without interest.—Trans/ator. 
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instance, the expense of judicial prosecutions in favour of the 
poor. This payment might be extended to cases purely civil. 

But the method of these indemnities would be foreign to the| 
subject of this treatise; its principles have been explained else- 
where, and I must here confine myself to the announcement 
the general result of this work. Itis this: That by good laws 
almost all offences may be reduced to acts which can be repaired by 
a simple pecuniary compensation, and thus the evil of offences may 
be almost wholly done away. 

At first, this result, simply announced, does not strike the ima- 
gination ; it must be meditated upon before its importance can bel 
perceived, and its weight be felt. It is not the brilliant society 
of fashion that can be interested by a formula almost arithmetic 
in expression. It is offered, statesmen, to you! It is yours to 
judge it! 

The science of which the basis has been investigated in this 
work can be pleasing only to elevated souls who are warmed 
with a passion for the public good. It has no connection with 
that trickish and subversive kind of politics which prides itself 
upon clandestine projects, which acquires a glory composed 
wholly of human misery, which sees the prosperity of one nation 
in the abasement of another, and which mistakes convulsions of 
government for conceptions of genius. We are here employed 
upon the greatest interests of humanity; the art of forming the 
manners and the character of nations; of raising to its highest 
point the security of individuals; and of deriving results equally 
beneficial from different forms of government. Such is the object 
of this science ; frank and generous; asking only for light ; wish- 
ing nothing exclusive; and finding no means so sure to perpetuate 
the benefits it confers as to share them with the whole family of 
nations. ‘ 
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BENTHAM ON SEX 


DENTS of Bentham have often expressed surprise that though 
re are occasional references to Offences against Taste scattered 
oughout his works,* he nowhere deals with the problem of sex, 
m the standpoint either of law or of psychology, in any detail. 
herefore seemed worth while to examine the MSS deposited 
he Library of University College, London, in order, if possible, 
liscover the more detailed recommendations which the great 
st would have wished to bring to the attention of legislators 
this highly controversial topic. 

| considerable mass of material bearing upon the subject was 
nd collected in Portfolio 74); and, by kind permission of the 
mary Committee of University College, the task of preparing it 
the press was begun in 1928 and completed at the beginning 
1931. The MS. runs to some two hundred closely written pages 
foolscap, all in Bentham’s hand, and a careful examination 
wed that it contained matter for two separate works: one 
+ (under the title Code Penal, and dating from April and May, 
|4) being designed as a section of a general work; the other 
aded Sex, and dating from July, August, and September, 1816) 
ng evidently intended for an independent treatise. The earlier 
shows evidence of having been revised, possibly when Bentham 
urned to the subject in 1816, but in any case there is no divergence 
pinion and very little difference in method of treatment in 
» earlier and later works. Neither, however, is complete, and 
tts of both take the form of notes for future elaboration. 

For the present purpose, it seemed best to weld the two frag- 


‘For example, Works, Vol. III, p. 5. For the most part such references 
merely addenda to the discussions of Tolerance at pages 60-64 and 245-246 


e Theory of Legislation. 
473 


474 APPENDIX 


ments together, so that, whilst avoiding undue repetition, 
essentials might be presented in a coherent form. To bring 
material within suitable limits, and to preserve the balane 
the whole, considerable condensation has been necessary, chief 
regards the omission of supplementary illustrations and the abbi 
ation of arguments fully elaborated elsewhere; but noth nf 
importance has been lost. Where it has not proved possibl 
retain Bentham’s own words, square brackets have been use 
indicate a paraphrase. 

Bentham wrote at a time when psychology and sociology 
not yet convinced the legal world, and still less the general pu 
that a real social problem had to be faced. He even felt it neces 
to preface = remarks by the assurance that the sole object 
his inquiry “are general utility, the maximum of human happi 
and, in so far as conduces to that object, truth.” And as 
from the personal angle : 


“Tn the present has been found one of those unha 
occasions on which, in his endeavours to render service te 
fellow-creatures, a man must expose himself to their repro 

_ Never did work appear from which in the way of pers 
advantage and disadvantage, never one from which in 
way of reputation, never one from which at the hand 
public opinion a man had so much to fear, so little to hop 


A century of change has frequently brought the case for toler 
in the specific field to which Bentham refers to the forefror 
discussion. Over-population (Bentham himself was converter 
Malthus in 1802) has, of course, been primarily responsible ; 
the concentration of English education on Greek models bot 
ethics and literature, the growth of the Public School systen 
Etonian lines, the publicity accorded by the Press to the i 
cretions of celibates and celebrities, the popularity of the 
Scout movement, the aftermath of the Great War, and, fin 
the wide dissemination of the findings of Psycho-analysis, hay 
played their part. 

To a certain extent, too, the situation has been affectec 
propagandist literature of a more general order, whether a 
adjunct to Birth Control or in the guise of Fiction, and by 
parative studies such as those of Ellis, Bloch, Westermarck, - 
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linowski ; so that to-day possibly 3 per cent. of the popula- 
say, 20 per cent. of the educated classes, have a sufficient 
anding of the medico-legal issues involved to evince an 
interest in legislative reform. How far the background 
interest differs from that of Bentham the reader can judge 
material itself. 


OFFENCES AGAINST TASTE 
By JEREMY BENTHAM 


PHysicaAL DIVISION OF THE SUBJECT. 


Any act having for its object the immediate gratification of 
sexual appetite may be termed an act of sexuality. 

Till of late years the number of senses had been fixed at: 
of late years a sense correspondent to and put in exercise by 
act of sexuality has been added to the number. 

In no other instance other than the act of sexuality has exe 
of any act of sensuality been considered as being naturally subje 
to any restrictive rule other than that rule of probity, by ¥ 
injury to third persons is interdicted, and that rule of indivi 
prudence by which excess is interdicted, 2.e. that degree in ¥ 
the act has for its consequence a quantity of pai, whether 
comitant or subsequent, more than equivalent to the plea: 
In this instance alone has excess been considered as subjecte 
restrictive rules, other than the two just mentioned ones. 

[Bentham then proceeds to classifications. He divides se 
acts into two classes—those regularly exercised, “7.e. in a ma 
conformable to rule, viz. the rule prescribed by public opin: 
and those irregularly exercised, “7.e. in a manner unconforn 
to that same rule’; the first class he subdivides into those t 
potentially prolific and those not potentially prolific, and the se 
class he analyses at length (prefacing his analysis with the we 
** Now comes the task of moral anatomy: now comes the ca 
which disgust awaits the reader, and, through that disgust, repr 
the author”), according as the operation takes place bet 
persons of the same sex, persons of different sexes but under 
unmarried, married but outside the legal bond, etc. etc. 

Between the effect of sexual intercourse and its object he m 


a clear distinction. | 
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operation has for its effect the preservation of the species, 
is it for its object the production of that effect? No. On 
rt of the inferior animal it never has any such object ; if 
part of the human animal it is directed to any such object, 
y in a highly cultivated state of the species, and in that 
only in a comparatively small number of instances and, as it 
by accident. The titled aristocrat of Europe, yes—but the 
2 of Asia, of Africa, of America; what cares he about the 
juance of his race ? 


Mora Drvision oF THE SUBJECT. 


w for a division taken from an ethical source. 

der the principle of utility there can be but one such source, 
he effect of the operation on the sum of happiness. The 
tion is preponderably noxious or it is not. 

less and until effects not only noxious but noxious in a pre- 
ant degree can be shown to flow from it, the operation cannot 
e acknowledged to be not simply innoxious but positively 
cial ; for unless attended with pleasure it never is performed, 
pleasure be not an ingredient in the composition of happiness, 


assification follows : 

Noxiousness to the operator himself and him alone on the 

of health. 

Noxiousness to the operator himself and him alone on the 
of reputation. 

Noxiousness to one of two or more parties, the party or parties 

actually repugnant, or at least not consenting. 

Joxiousness with reference to a third person—or determinate 

Woxiousness with reference to third persons at large, #.e. to 

als indeterminate in respect of identity and number. 

ham deals with the first two divisions. ] 

demand which the case presents is a demand for prudential 

‘on the part of the individual himself or those under whose 

dianship his condition in life has placed him, but not for any 
rence on the part of the legislator. By error in respect of 

acy or error in respect of time consequences destructive to 


478 APPENDIX | 


health and even to life may have place even in the bonds of 
purest wedlock; and neither has human tyranny nor hu 
folly ever run to such a pitch as to take the prevention of en 
this shape for a subject of legislation, much less to assign to 
error itself a place in the list of punishable offences. . . . It bel 
to each man . . . to set a value; it is for him to pronoung 
which of the two articles the value is the greater—the good | 
sisting of the present pleasure, or the evil consisting of the fu 
contingent loss in the article of reputation. 
[The last three divisions are not elaborated. ] 


A 
State oF THE PuBLIc MiInpD IN ENGLAND (AND OTHER CouNTH 
IN RELATION TO THE IRREGULARITIES OF THE SEXUAL ArpEn 

Of the state of the public mind in England in relation to 
subject it will not be possible to compress in a very small com 
any such representation as shall approximate in any degree te 
truth. 

Of so vast a difference in a case which, considered in itself pres 
so little, the cause will probably be found in a great measui 
the state of the law. Whatsoever may have place in prae 
decency, according to the notions generally attached to the ¥ 
will in general keep it excluded out of the field of conversat 
the cases in which it makes its appearance in that field are t 
in which it is dragged into it by the hand of the law. 

Towards the noxious class it is comparatively indulgent ; 
the innoxious it reserves the blasts of its fury. Not that eve 
this case is there any approach to consistency. In the case ¥ 
the intercourse is between two persons of the same sex are incl 
two sub-cases: one where it is between male and male, the ¢ 
where it is between female and female. On the latter of the 
exactly corresponding cases, scarcely does the public mind 
to bestow any part of its regard, but what is deficient in the 
is amply made up by what is bestowed on the other. 

In the several cases in which noxiousness has been show 
belong to the act, adultery and rape present the clearest evider 
adultery on account of the magnitude to which the mischi 
capable of rising in the case of the individual injured by the 1 
tion of the most important of all contracts, rape on ace 
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he extent over which the public alarm will be apt to 


Scotland, Ireland, and the Anglo-American States, the public 
de is similar to that in England, but in Italy, France, Germany, 
Holland the practice is “an object of indifference.”] 


ORMS OF REPROACH IN WHICH THE ANTIPATHY IS WONT 
TO VENT ITSELF 


Unnatural—The imputation senseless. Considered as indica- 
f any quality as having place in the practice itself, it is difficult 
d for it any detrimental import. 
» truth is that by the epithet unnatural, when applied to any 
n act or thought, the only matter of which it affords any 
tion that can be depended upon is the existence of a sentiment 
approbation, accompanied with passion in the breast of the 
n by whom it is employed: a degree of passion by which 
out staying to inquire whether the practice be or be not noxious 
ciety, he endeavours by the use thus made of this inflammatory 
‘to kindle and point towards the object of this ill-will the same 
on in other breasts for the purpose of inducing them to join 
im in producing pain in the breast of him by whom the passion 
een excited. 
ce a practice can be traced to which upon the occasion of any 
smnation passed upon it the adjunct has not been applied. 
Infanticide. To preserve her own reputation the mother of a 
orn illegitimate child destroys it. To this act of which the 
ple of self-preservation is the present motive—to this act 
thence to the agent the epithet unnatural is fixed. In the 
of the woman in question, the consideration of her own interest 
ails over that of another being: her own a most momentous 
st, the other an eventual rather than a real one. Supposing 
iscovery made, the whole life of the woman will probably be 
of bitterness: by the being whose life is finished as soon as 
a, pain will not be felt in any shape. A more natural [practice] 
e be found. 
Odiousness.—The man who, on the ground of the odiousness 
» practice—i.e. the disgust excited in his mind and that of 
by the idea of it—calls for punishment to be inflicted on 
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those by whom the unpleasant emotion is produced, sets uf 
principle of which, if adopted, nothing less than the extirpati 
of the human race would be the result. That without any ofl 
ground the bare existence of the affection of hatred should affq 
a sufficient justification for the gratification of it—did any noti 
more atrocious than this, or more universally dectracat ye ey 
gain entrance into the human breast ? ; 

By the use of words which have no precise meaning beyond 
expression of the state of the affections of him by whom they 3 
employed towards the object to which they are applied, words su 
as profligacy, abomination, and so forth, men work thems 
up into a state of passion from which all rational consideration 
excluded. : } 


CAUSES OF PROSCRIPTION. 


(Iil-principled and unostensible causes in the instance of certat 
of these modes.) ' 


1. Asceticism.—By each of two very different springs of acti 
has this propensity been produced : 


(a) Love of reputation—the desire of becoming to m 
in general an object of admiration on the score of a mal 
maintaining a line of conduct such as men in general dot 
maintain, and are thence regarded as incapable of maintain 

(b) Love of amity, viz. of the amity of an Almighty ben 
the desire of ingratiating himself with that same being. 


The same person who, without scruple, would represent 1 
Almighty as desiring that without equivalent a man should foi 
pleasure to any amount or even undergo pain to any amow 
would probably not endure that to that same being any st 
epithet as malevolent should be applied. Of an inconsistency m 
palpable than this language is not capable. But in language th 
is not any imaginable inconsistency of which fear is not wont 
be productive. 

It is easy to see that in imputing to the Almighty a desire 
see men forgo pleasure with a determination to render them ey 
lastingly miserable in case of their ever omitting to forgo it, 1 
persuasion that such is the determination will be much stron, 
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» case when the pleasure is attached to any irregular operation 
2 sexual than to any less irregular gratification of the same 
tite. Notwithstanding the sort of discountenance thrown by 
Paul on the most completely regular mode of gratifying the 
site—a sort of oversight in which the monastic orders had their 
it seems, according to the reasoning of the religionists, not 
asonable to conclude that the gratification of the appetite in 
productive mode, may, notwithstanding any pleasure with 
h it may happen to be unavoidably attended, be tolerated. 
in the case of those modes of gratification of which a contribu- 
‘cannot be the accompaniment, then the cause of tolerance 
0 place. 
msidered in itself alone, the effect of this species of asceticism 
Jd not go beyond the producing on the part of the religionist 
Jetermination to abstain for his own part from all such inex- 
ble gratifications: after producing antipathy towards the 
xious act, there it should stop and should not proceed so far 
ds as to attach upon the agent. [But the ascetic principle 
or object the recommending of oneself to the Almighty] and 
ecommending oneself to any person’s favour no method more 
nal can be found than to take and treat as his enemies all 
nerson’s enemies. When the person whose enemies are to be 
with as our own is no more than a human being, charity may 
pose and apply a bridle ; but when that person is the Almighty 
If, no such bridle is necessary or so much as proper and 
issible. He being infinite, such ought to be our love, such 
quently our hatred for his enemies, such consequently the 
mination by which that hatred is manifested, gratified, 
strated. 
as, then, we have an antipathy—an antipathy towards the 
m—naturally produced and wound up to the highest pitch. 
That antipathy of which every diversity of opinion may be the 
#. Towards the act itself, it is very general, and seldom 
than very strong. But the only antipathy by which any 
tof a mischievous nature is produced is that antipathy which 
he act transfers itself to the agent. 
Notions attached to the words ‘ purity’ and ‘impurity.’ In 
prmation of the penal code it seems not altogether easy to say 
rx 
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which of two powers—reason and imagination—has had the gr 
share. 

It is by the power of names—of signs originally arbitrar 
insignificant—that imagination has in good measure been gu 
those things are to be considered as having the same n 
to which it has happened to be designated by the 
name. 

From the single word impurity has flowed a mass of 
altogether beyond the reach of calculation. 

By the word pure and those which in other languages corres 
to it, has been designated the condition which any object is 
sidered as being in, in so far as it is regarded as not being ac 
panied by any other object or objects with which it is regard 
desirable that it should not be accompanied : by the word am 
any object in so far as considered as being in a condition opy 
to the condition just above described. 

All ideas being derived from some one or more of the sense 
psychological ideas have their necessary root in physical ones 
words designative of psychological ideas were originally signific 
of physical ones. 

Of the human body any part is considered and spoken 
being in a pure state, in so far as it is clean of any substance 
nature offensive to sense ; in an wmpure state in the opposite 
In so far as it is impure it is desirable that it should be broug 
be in a pure state. 

The substance by which any body is rendered impure 
especially if considered as attached to the surface, be called 
if considered as being in an extraordinary degree offensive to’ 
and imagination, filth: from whence the word defiled. As d 
to the body, so to the soul is sin, guilt, criminality, transgre: 
wickedness and the like. 

Thus far all is well; but now comes confusion, and wi 
practical error fraught with antipathy, hatred, cruelty an 
product—human misery. To the state of the body belong b 
purity or impurity ; to the state of the mind belong mental, o 
wise called moral purity or impurity ; all this is right enough ; 
when from impurity in the body the mind is deemed impure 
upon the fundamental error correspondent practical error: 
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ced, then comes the practical error and the practical misery 
sults. 

Ith is in the body, therefore the body is impure—without being 
instructive, the logic is here unexceptionable. Guilt, the filth 
e mind, is in the mind, therefore the mind is impure ; equally 
structive the logic is here equally unexceptionable. Filth is 
e body, therefore guilt, sin, wickedness is in the mind: here 
2s the false logic, here comes the wandering of the imagination, 
comes the pernicious error. When covered with dirt of a 
umable nature by being exposed to fire, substances of an 
nsumable nature are purified. Error is now mounted upon 
3 

so far as the body is covered with filth, the soul (says the first 
) is rendered impure ; by being exposed to the fire some bodies 
had been covered with filth are purified ; it is desirable that 
tsoever has been rendered impure should be purified ; when 
certain way a part of the body has been covered with filth, 
soul is thereby defiled ; but in so far as the soul is defiled, it 
sirable that it be purified ; by being exposed to the fire some 
es that have been defiled are purified ; therefore from the 
arity in question by the exposure of the whole body in question 
he fire, the soul that belongs to it will be purified. 

pon the strength of this logic, undefinable is the multitude of 
xious individuals, whose bodies have been consigned to the 
uciating and devouring flame. 

pplied to the field of morality and to the field of religion, then 
that nonsense becomes a most productive source of cruelty 
misery. 

yveral considerations there are, any of which, if imagination 
med by passion were capable of cool attention, might have 
sed to arrest all such conclusions in their course. 

) Even in a physical sense impurity is but relative. That 
h is offensive to the senses of one sensitive being is not to those 
nother. In those substances which to human sense are most 
isive, various other sensitive beings find not only their chosen 
| but their aliment and delight. Even amongst human beings, 
erless are the instances in which that which is most disgusting 
ne is to another most delicious. 


112 
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From the imputation of impurity—meaning always ph 
impurity—not an animal is altogether exempt. Without imp 
in some shape or other continuance could not be given eith 
the species or to the individual. In respect of impurity, slendé 
all cases, in other cases altogether absent is the difference bet 
the irregular and the regular modes of affording to the app 
here in question the satisfaction which it seeks. 

(6) For impurity of what kind soever, physical or psycholo 
the proper remedy is purification, not destruction. By wate 
human body may any part of it be purified ; by fire no part 
can fail of being destroyed. It is only in the language of non: 
that by the destruction of the body, the soul, even oo 
rendered impure, is purified. 

4. In the next place may be mentioned that sentiment of 
which in the breast of every man, the contemplation of an e 
ment which is out of his power is apt to excite. ‘ 

5. Desire of praise on the score of virtue. | 

In so far as a man manifests his hatred for any vice, he consi¢ 
himself as making manifestations of his love for the opposite ¢ 
correspondent virtues. Occasions are not altogether wanting 
which, without any expense in the article of self-denial, the pr. 
of virtue is found capable of being acquired. Of these me 
among the very cheapest is that of manifesting the appeara 
with or without the reality of indignation at anything that posse 
the appearance or reality of vice towards the act itself, and then: 
natural consequence, towards the agent. He puts on the appeara 
of the love of virtue, and thereby the appearance of virtue itsel 

Among these will naturally be found in abundance the m 
vicious and profligate of mankind. Paying for virtue the | 
price, a man would have to keep in a state of subjection ey 
inordinate appetite, every self-regarding and dissocial affecti 
obtaining it at no other price than that of joining in the tort 
of unprovoked invective [he has to impose no such restraint]. 
will obtain for himself the sort of enjoyment which an ill-tag 
man gives himself by bull-baiting, or an English judge by e 
signing a man to the pillory for an offence which affords a h 
of his having a jaw broken or an eye beaten out by the surround 
populace. 
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Opportunity of affording gratification to the passion of 
pathy [or malevolence] without danger of punishment and 
out incurring the slightest degree of disrepute: in a word, 
t_self-denial in any shape... . 
will considered as in possession of the gratification which it 
s for, is called vengeance. Of vengeance it is naturally thought 
it supposes provocation ; yes, provided it be so understood 
provocation is as capable of being afforded by contrariety of 
jon or taste as by injury. 

n the ground of taste in general, vengeance, excited by contra- 
on only, has not been authorized by law, but has been made 
hable by law. In one part of the field of taste, viz. in that 
th regards the pleasure of the sexual appetite {exception is 
q 

utionary defence against the imputation when well- 

nded. 

‘© opposite causes are alike capable of engaging a man to join 

e cry of prosecution-exciting invective ; exemption from the 

ious propensity and habitual indulgence to it coupled with 

eventual apprehension of the imputation of it. In James I 

was the violence of the passion that he could not restrain 

self from giving loose to it in public. In one part of the literary 
published works of this same king, published in his lifetime, 

same irregularity is set down as one of the three crimes to 
h a king should on no account ever grant his pardon. For 
interpretation of this maxim, when considered in conjunction 
1 the before-mentioned practice, another feature of the same 
al character may be proper to be kept in mind. According 

e avowed principles of this same Royal head of the English 
rch, mendacity in discourse and deportment are, under the 
> of King-craft, among the choicest and most necessary endow- 
ts of a monarch which a king could pride himself upon. 

F the violence of that antipathy, whether real or affected, of 
h the propensities in question have, in the British Isles, beyond 
ther countries, been the object of the violence of that thirst, 
h nothing less than the heart’s blood of the victims marked 
for slaughter by the dissocial appetite has hitherto been able 
isfy, the principal causes have now been brought to view ; 
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) 


and in the view thus given of them it has been seen that in’ 
number of them, no such quality in it as that of a tendency 
subtract anything from the aggregate sum of human happin 
has place ; whatever fault there is has for its seat the breasts, 
of those who are the objects of the antipathy, but of those y 
harbour it.* 


ALLEGED MISCHIEFS. 


1. Injury to population. Of all the alleged effects which . 
have been brought to view in the character of grounds for Ie 
punishment, this is by far the most plausible. But it will 
perceived to be ill-grounded and inadequate. 


i. It is incapable of having any effect on population. 
ii. In regard to population its effect, if it had any, would 
rather favourable than unfavourable. 


From the excess of population flows no small part of the mis 
with which the civilized part of the globe is affected. By : 
circumstance, if circumstance there were other than human suf 
ing, by which a check could be applied to the effect of this tenden 
the balance on the side of happiness would be increased. 

The average stock of necessaries that can be produced by 
married couple in a given number of years not being by a good ¢ 
adequate to the maintenance of the average number of child 
begotten between them in that space of time, a portion more 
less considerable of the whole number necessarily die. Some 
they come into life, quit it in early youth; the earlier they ¢ 
it so much the better for all parties. 

How prodigious is the amount of misery which might be sa 


* As a cause of self-felicitation, Sir Thomas Browne somewhere in 
Religio Medici or else in his Vulgar Errors mentions the reflection that am 
the sins with the remembrance of which his conscience was loaded, there 1 
not any without a name If memory is not deceitful, for an exemplifica 
of such a sin is thereupon mentioned, in the character of a practice havin 
one time place in Egypt, the taking for the object of sexual gratificatic 
body the soul of which had left it. 

In this concept may be seen one out of the vast multitude of example 
the manner in which sins are created out of nothing by the conjunct fore 
a busy imagination, and the passion of fear derived from a religious sour 
as if a practice of any kind were either the better or the worse for not ha) 
recelved a name. 
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e world. Of this misery under the Greek and Roman laws 
customs no small proportion was doubtless saved. At all 
the father was master of the life of his children [and made 
considerable use of this power). 

ympathy for mankind were really as common as it is supposed 

¢, the permission would in all civilized nations at least be 
riably established. Thus, in the case of infanticide performed 
‘e mother in the case of bastardy. By an absurd and undis- 
inate penal law the mother is consigned to an ignominous 
h. This law, by what considerations has it been produced ? 
ly by antipathy towards the mother; partly because of the 
mblance which the case would be shown to have, taking but the 
physical appearances, to those really mischievous acts which 
the name of murder are punished with that same punishment. 
in the whole field of sensitive existence, there is a proper 
t of sympathy, it is the mother—a being who, to the physical 
jes of parturition adds the mental agony produced by the 
adiate prospect of an everlasting infamy. Such is the being 
hose cost for no rational cause that can be mentioned sympathy 
n every breast changed to antipathy. 

; in the whole field of sensitive existence there is an unfit 
of sympathy—at least, in so far as regards the difference 
ween life and death, it is the newborn infant of the same mother. 
stence be continued, it has everything to fear. Of life it can 
-unerring certainty be deprived without any sense of suffering. 
thousand, a hundred thousand newborn infants might be 
ved of life without a quantity of suffering equal to that which 
mmonly produced by the drawing of a tooth. 

st, for a being thus conditioned, is the whole stock of sympathy, 
ine or fictitious, reserved. 

this sympathy, what then is the real use to mankind ? What 
s is there that can ever be the better for it? How immense 
he multitude of beings who are sufferers by it ? To what praise 
yyone really entitled by the possession of it ? 

ii. If it had any effect unfavourable to population, punish- 
ment applied to such practices would not be a proper 
course for filling up the supposed deficiency. 


Enervation, i.e. detriment to health and strength, 
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That from gratification afforded in this way to the sexual appe 
detriment may ensue and to a considerable amount probably 
ensued, cannot reasonably be doubted. But, | 

i. supposing evil to be the result, is the sum of that evi 
such quantity and value as to be preponderant over 
good derived from that same source ? ‘ 

ii. If yes, is the net balance of such an amount as to jus 
the employing against it the force of penal law in gene 
and in particular penal laws of such extreme rigoul 
those which, in the British Empire in particular, 
been in use to be employed against it ? 

il. Is it more enervating than other irregularities which 
not punishable ? 


What is the appetite from the gratification of which detriment 
health does not continually ensue? From the appetite for dr 
that to a prodigious amount destruction is continually ensuing 
health is matter of notoriety. But for drunkenness, considé 
apart from any disorders of which it may happen to be product 
what legislator was ever weak enough to employ the form of pe 
law ? | 

That to their attachment to the solitary mode victims in ke 
numbers and of both sexes are continually self-sacrificed, i 
proposition but too indubitable. When enervation, corrupt. 
death were the fruits of this appetite, of what species, accord 
to the ancients, was the tree that bore them ? It was the solit 
tree, the upas. To the solitary passion it was that the beaut 
Narcissus fell a victim: himself alone the object of his love. 
the countries in which the social irregularity experiences a virt 
toleration, no quantity of mischief approaching that which 
attached to the solitary mode, has ever been observed. Of 
associations of men, the one most celebrated for personal cour 
is the Theban band. The quality is stated as being the kne 
result of a particular bond of union—love manifesting itself in 1 
irregular shape. After a case thus notorious, it would be | 
labour to bring to view the Themistocles, the Aristides, 
Alexanders, the Caesars, etc. 

In an intercourse of the sort in question, if in any déored ener 
tion be the consequence, it is only on the part of the agent tha 
can have place. Yet it is to the patient’s part alone that 
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hief is charged by Montesquieu. Those to whom the patient’s 
was a sort of profession would naturally study to employ 
o display those attractions for the exhibition of which the 
le sex stands not in need of art. They would make themselves 
as like the female sex as possible. From the idea of effeminancy 
sat of enervation the transition is obvious. But all this is 
ing but the work of the imagination : the analogy is in nothing 
the name. Neither in painting, nor in speaking in a sugared 
scan any cause of weakness nor ill-health be found. 
Indifference towards the opposite sex. 

f this alleged mischief it will be seen that there is not any real 
chief at the bottom of it. When the argument comes to be 
ght home to practice, large defalcation will require to be made. 


By no man will any such opinion be seriously advanced 
‘as that a human being of either sex is in any danger of 
seeing a rival in any degree formidable in an animal of 
a different species. 

ti. Little less likely is it that any such apprehension should be 
entertained as that of seeing to any sensibly mischievous 
extent persons of the male sex rendered the objects of 
indifference to females by the like cause. It was not by 
any such notions that the fables concerning the Amazons 
were produced. It was by the experienced tyranny of 
the male sex, not by any insensibility to their value in 
the character of instruments applicable to the gratifica- 
tion of sexual appetite, that in the picture given the 
separation owed its rise. 

ii. Remains therefore indifference in the breast of the male sex 

~ as towards the female. The magnitude of the influence 

exercised by the female sex, the follies, the vices, some- 
times even the crimes which such influence has for its 
fruit, of the trivial lamentations and declamations of 
moralists and religionists these are the most common 


themes. 


‘support of the probability of any such result, not any the 
test argument drawn either from the general principles of 
an nature or from anything that is to be found in history has 
Br been deduced. The utmost that can be said is that it is 
neeivable. Exactly on the same ground and with equal reason 
ght the power of evil genii be an object of apprehension. In it is 

lved the same argument—whatsoever is conceivable is probable. 
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Of the strength of the influence exercised by the female sex 0 
the male, sometimes to good, sometimes to evil, purposes, instan 
* are to be found in abundance ; of any such influence exercised ove 
person of the male sex by a male an example is scarcely to be fou 

To whatsoever class of objects directed, the sensuality of M 
Anthony could not fail to furnish matter for the invectives 
Brutus ; but it was for Cleopatra and not for Curio that he | 
the empire of the world. 

Disastrous to his people was indeed the attachment of Jame 
to his minion Buckingham. But not less disastrous was — 
attachment of Charles I to the same worthless favourite, an atta 
ment which could not in the instance of the son be referable 
any such cause as that which in the case of the father was so obvic 

Of the instances in which the religion of Jesus was indebted 
its establishment to the influence of a wife over her royal husba 
the multitude has been a frequent subject of remark: no religi 
good or bad, is recorded as having derived any assistance fror 
male favourite. 

In the newly discovered islands of the Pacific Ocean, 
prevalence of the improlific appetite, after having been concea 
by the prudent delicacy of polished historians, has been revea 
by the untutored and querulous zeal of pious missionaries. 
neither in these nor in other tropical regions has the treatm 
bestowed by the stronger on the weaker sex been found to exh 
any marks of indifference. 

In politics, in literature, the influence of the female sex has 
a long time been more conspicuous in France than in Engla 
Yet, in France, that propensity which in England is matter 
virtuous abhorrence, is a source of jest and merriment. 

It is not the sex at large, but only the prostitute part of it, t 
can with any well-grounded apprehension behold in the m 
unbridled indulgence of the unprolific appetite any diminution 
their influence. When free from all restraint . . . the choice 1 
between pederasty and fornication, not cues pederasty : 
marriage. Among the ancient Greeks and Romans. . . indi 
tions of the improlific tendency may be found discernible ; — 
of these few, if any, will be found of which it appears that tl 
led a life of celibacy. 
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lous of his liberty, Socrates declares that he dare not trust 
f in any such perilous situation as that in which he would 
aced by a kiss given to or received from a young person of his 
s Yet the life he led under the yoke of his wife Xanthippe 
forious enough to afford matter of a proverb. 


MiscHIEF FROM THE PUNISHMENT AND RESTRAINT APPLIED 
IN THESE SAME CASES. 


us far concerning imaginary evils ; come we now to real ones. 
gular—unnatural—call them by what names of reproach 
, of these gratifications nothing but good, pure good, if 
are without pain be a pure good (mischief from excess being 
d out of the case), will be to be found. 
when the act be pure good punishment, for whatsoever 
e, from whatsoever source, in whatsoever name and in what- 
t shape and in whatsoever degree applied in consideration of 
ll be not only evil, but so much pure evil. 
this mass of evil distinguishable points require to be 
tht to view. These are: 
Punishment belonging to the legal or political sanction : legal 
ment. 
Punishment belonging to the popular sanction : infamy. 
Punishment belonging to the religious sanction: fear of hell 
t. 
Punishment of the political sanction inflicted on the innocent 
‘the notion of their being guilty ; viz. in consequence of false 
ear of punishment and infamy in the breasts of delinquents 
ce self-banishment. 
ear of punishment and infamy in the breasts of non- 
nquents. 
Loss of the gratification through fear of punishment—negative 
restraint—loss of enjoyment. 
Pain produced by the sense of restraint, from the violence of 
straint. 
o shape can tyranny or persecution have less title to sym- 
and indulgence than in this. Here is ill-will without justify- 
use, revenge without provocation. Here is a frame of mind 
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in which the dissocial appetites bear away spite of warnin; 
remonstrance. : 
An evil of the most serious kind resulting from this sour 
that which has false accusation for its immediate cause. | 
easy it is to fabricate out of the dread of an accusation of this na 
an instrument of extortion is but too obvious. 


ANALOGY BETWEEN INTOLERANCE IN THIS SHAPE AND RELIG 
INTOLERANCE. 


In England, although by the zealots of the domineering | 
intolerance towards all other sects to a certain extent is pract 
such as that of exclusion from offices, yet to any such lengt 
that of the punishment of death, it is in profession at least, 
probably by most, disapproved of and condemned. At any; 
scarcely would any man be found who should make any ostentat 
display as if it were a merit, of any such antipathy and abhort 
that the spectacle of an infamous death suffered by the perse 
question would be a source of enjoyment. 

On the other hand, of those in whose eyes, to judge at any 
from their discourse, the utter destruction of a person of the 
in question would be considered as a public good, every ide 
mercy a public injury, the number it is believed, would upon inc 
be found not inconsiderable. 

By the eyes by which the pen is guided, an instance of this 
was once seen in the person of a Judge. He had just come 
the Circuit. For an offence of the sort in question, he had 
been consigning two wretches to the gallows. Delight and ex 
tion glistened in his countenance; his looks called for appl 
of the exploit he had achieved. The recollection he awakened 
that of Jeffries. 

The Spanish auto da fé, im which, under the name of her 
men used to be burnt alive, is to every Englishman an obje 
abhorrence. Yet in a subject of infinitely less importance, : 
difference not in opinion, but merely in taste, with no other differ 
than that between hanging and burning, will the same man 
indefensible satisfaction behold the same punishment inflicte 
a fellow-countryman in every other respect void of offence. 
heresy in religion, no; but for heresy in taste, what can be | 
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able ? With as much reason might he find the same pleasure 
siding the same punishment inflicted on a man for the afford- 
the most regular and customary way gratification to the 
ppetite ; to the one the appetite in one mode is just a8 
just as unavoidable, as to the other the same appetite in 
her mode. 


ENEFICIAL TENDENCIES OF CERTAIN OF THESE MODES. 


without the extremity of impatience will the reader whose 

ents have no other guide than fashion endure the contents 

sction thus intituled. Of the blind and impassioned, what, 

such a provocation, are the feelings !—those of the tiger 

‘ whose mouth the hunter strives to snatch his prey. But 

igation must be made or the interests of truth, public utility 

ustice will be sacrificed. 

Addition to the mass of pleasure. Enjoyment from such a 

32 exclaims the man to whom it really is or to whom it seems 

fo represent it as being a source of disgust and horror. But 

sit was really an enjoyment, all the effects of which history 
servation join in showing it to be productive, would be 
without a cause. Considered in the character of an object 
aal appetite, the sow is to me an object of abhorrence ; 
sre so she is and always must be to the father of her pigs. 
is the logic, which should make a merit of denying the name 
ense of enjoyment to an appetite the gratification of which 
een sought by such multitudes at the risk and frequently to 
crifice of life. 

sther he be or be not the proper judge, every man is, in fact, 
ndge and the sole judge to the purpose of his own conduct, 
t is agreeable or disagreeable to himself. 

leasure be not a good, neither is anything a good. 

revention of the injury liable to be done to health by solitary 
ication. 

(Pederasty free from the dangers which accompany fornica- 
viz. loss of reputation, to prevent that loss abortion and 
icide, and, if discovery is made, prostitution the inevitable 
quence in many cases.] Of any of the known measures that 
s employed to procure abortion danger, more or less consider- 
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able to health, is a consequence, and, lest this danger should 
be great enough, legislators, with their usual barbarity, — 
stepped in and converted this measure of security into a crin 

The same barbarity has stepped in to aggravate the . . . st 
ings of the female in case of infanticide. [Here Bentham re} 
the observations made above, and points out the fallacy inve 
in confusing infanticide with murder of an adult—“m 
is productive of danger or alarm to third persons,” infantici 
this type is not. ] 

4. Diminution of the amount of female prostitution. In 
proposition is involved the assumption that female prostit 
contains a net balance of evil from which pederasty is free. 
spondency, the result of perpetually experienced contempt, di 
from excess, from contagion, from that habit of intoxication ¥ 
is generally resorted to as a palliative. 

5. Diminishing the mortification which, in case of a sucee 
rival of her own sex, is experienced by a more or less negk 
wife. If it be the destiny of a wife to have a successful rival 
has much less to fear from one of his own sex than from one o 
OWN sex. 

All comprehensive liberty proposed. Punishment in no 
justifiable without proof of the demand for punishment ; the | 
lies upon him by whom punishment is proposed or advocated. 

[Only the last point is dealt with in the MS. ; the gist of Benth 
remarks being that ““ When on any alleged grounds whatey 
man in power attaches prohibition to any practice, it be 
to him to show cause why he has done so. It is by this n 
alone that the powers thus exercised can be distinguished 
tyranny, the offspring of caprice.’’] 


OBJECTIONS TO THE PROPOSED LIBERTY, WITH ANSWER 


1. Danger of diminution of sympathy on the part of on¢ 
towards the other [v. supra]. 

2. Danger of the seduction of pupils by preceptors. 

But the rising generation !—how universal would be the 
demnation. In either sex, what chance of escape would thei 
for the tender flower of youth, when in every teacher insteé 
a guardian it might find a seducer ? 
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usible at first as well as natural, the objection; but on a 
view it vanishes. 

om the solitary gratification with its attendant danger—the 
er to health from excess—it is not possible that the youth of 
r sex should be preserved by any guardianship, however 
ous and vigilant. But it has been shown already to any solitary 
», any social mode is a salutary substitute. 

‘the temptations to excess with which in the present state of 
ic opinion every youth remains encompassed, no new and clear 
ition could be made by the change in question. 

here is, moreover, the potential advantage of increased zeal 
he part of the master, increased interest on the part of the 
1] 

Danger of annoyance to the eyes and ears of third persons 
he character of lovers of decency. 

That 2 Shall our eyes and ears be continually assailed by the 
sstations of this to us, at least, odious and abominable 
tite 2. Not more so than they are at present by those of the 
re usual form of it. 


ADVANTAGES FROM PRoposED LIBERTY. 


Benefit to morality in general, viz. benefit to genuine morality 
| the exclusion put on false and spurious morality. 

Seldom can spurious morality be attended to, but genuine 
wality experiences proportionable neglect. That human char- 
in general is chequered is a proposition to which few men 
sfuse their assent. At the same time a sort of exception, 
jerally overlooked among religionists, is that, perfect conformity 
the rule of right being unattainable, deviations from it in a more 
less considerable number of instances are not incompatible with 
+h a degree of excellence as it lies in a man’s power to attain to. 
| ling to transgression in this or that shape, he may, with the 
s danger, give way to it in this or that other shape. Thus by 
stention in a shape in which, gratification being innoxious, absten- 
is of no use, he is led into gratification in this or that shape in 
h it is really noxious. 

he only sources from which the sum of happiness can receive 


® 
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(1) The bringing within each man’s reach a pleasure i 
quantity greater than that in which it would otherwise 
within his reach ; 

(2) The removing the obstacles which error and preju 
have hitherto, with such fatal success, opposed to his mal 
use of those which have been lying within his reach. 


By the removal of that cloud of prejudice by which this part of 
field of morals has to this time been obscured, what calcula 
shall comprehend the mass of pleasure that may be brought ; 
existence, the value of the service that may be rendered to mank 
in a word, the mass of good that may be done? By this thot 
it is that the hand by which these papers have been penned, 
been enabled to go through the labour which they required 
endure the disgust with which the subject was found encompas 


GREEK, JEW, AND CHRISTIAN. 


Among the Greeks, of the irregularities of this appetite 
innoxious classes were in general dispunishable. But in ont 
the States, however, viz. the Athenian, one species of this ¢ 
was under certain circumstances, rendered punishable: when 
irregularity being that which was such in respect of sex, and 
sex in both parts the male, it was allowed in general, prohibite: 
particular excepted cases. And not antipathy was at the bot 
of these exceptions; when the person by whom the active 
was taken was in a state of servitude, the passive part was no 
be taken by one who was free. In the opposite case everyt 
was as it should be. Between the two cases modern eyes w 
not be able to descry a difference. When a prohibition was es 
lished, religion had no commerce in it ; morality as little ; antip 
in any such fashion as a generally prevalent [sentiment ?] 
altogether out of the question. 

It was among the Jews and in the days of Moses that religio 
it should seem for the first time attached itself to this gro 
In the breast of Moses the sentiment of antipathy found an o 
and an exciting cause in every sort of irregularity belonging to 
class. In English the word impurity has been applied alik 
objects offensive to sense and offensive to imagination. In 
head of tyranny, at the nod of caprice physical impurities 
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ed into moral ones. Under Moses, as under Bramuh, the 
impurities thus created out of physical impurities or out of 
ing was a labyrinth without an end. The more extensive and, 
e all, the more indefinite the system of penal law, the more 
gressions on the part of the subject many; the more trans- 
s, the more fear ; the more fear in the breasts of the subject 
y the more power in the hands of the ruling few. When the 
e are in a shivering fit, the physician of their souls is absolute. 
the whole field in which Moses legislates with such peremptory 
ity, Jesus is altogether silent. Jesus, from whose lips not a 
@ favourable to ascetic self-denial is by any one of his 
phers represented as ever having issued—Jesus, who, among 
isciples, had one to whom he gave his confidence, and another 
lose breast his head reclined and for whom he manifested his 
esus, who in the stripling clad in loose attire found a still 
al adherent after the rest of them had fled—Jesus, in whom 
joman taken in adultery found a successful advocate: Jesus 
the field of sexual irregularity preserved an uninterrupted 
Jesus was one person, Paul was another. The religion 
us was one thing, the religion of Paul another; where Jesus 
pen silent, Paul was vehement. 
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NOTES 


object of these Notes is chiefly to indicate such points in the text as have 
ly been emphasized, or unduly neglected, in subsequent controversy, and 
ally such as are amplified elsewhere in Bentham’s Works ; to provide the 
nt with references to the more important recent literature of the subject, 
j in relation to psychology ; and incidentally, if possible, to render more 
spect such eminent authorities as allow themselves the privilege of quoting 
am out of his context, from memory or at second-hand. A few personal 
istorical digressions have been included, to make the atmosphere less 
sive. 


general it may be remarked that the inquirer is likely to find that wherever 
erpretations of Halévy, Laski, Z. C. Dickinson, Graham Wallas, and Sir 
@ Stephen are in agreement, he is on particularly safe ground. Where they 
9 cancel one another out, as on the subject of the social sanction, the function 
State, or the psychology of pleasure, he can but reserve judgment. 


2 1. The Principle of Utility. Such a system of Ethics as that on 
h the Theory of Legislation is based admittedly involves subtler forms of 
entation than can find place in so general a treatment. These subtleties 
iefly of two kinds: (i) psychological, (ii) linguistic. We may go more 
y into the problem of desire and pleasure, and endeavour to analyse 
t the experiences and judgments concerned; or we may refine on 
efi nitions, analyse our symbolic assumptions, and differentiate the 
tions in which our conclusions are expressed. 
re possible, references will be given to such of these further elaborations 
actually be found in Bentham’s writings. To what extent has the 
ming century illuminated or invalidated his main position? The 
‘is rendered less definite than might be expected by the fact that dis- 
on has tended to focus on Utilitarianism in general, or at best on certain 
ents of J. S. Mill, rather than on the views of Bentham himself. This 
ly unfortunate. According to his latest critic, Dr. Broad, “ Mill pre- 
ly meant to be a hedonist. But it is difficult to be sure in the case of 
an extremely confused writer what he really was ” (Five Types of Ethical 
1930, pp. 258-259). And according to Sidgwick, whose Methods of 
is regarded by the same critic as “on the whole the best treatise on 
heory that has ever been written,” it is impossible to attribute the 
ions often associated with Utilitarianism ‘to so exact and coherent 
er as Bentham ” (Methods of Ethics, 1874, p. 68). Sidgwick’s work 
a K K 2 
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is virtually a rehabilitation of all Bentham’s main positions, though he y 
safes few specific references. Dr. Broad’s complicated dissenting form 
in terms of * fittingness ’ will be found in his final chapter, PP. a 
there the matter rests. 

Page 2. Happiness. For critical and controversial purposes, this’ 
treatment requires to be supplemented by other passages in Bentham’s 
ings, which, though designed to meet specific objections, have been frequ 
overlooked by critics. 

In the first place, there is the note (1822) to the opening paragraph « 
Introduction to the Principles of Morals and Legislation, explaining the 
‘ greatest happiness’ or ‘ greatest felicity’ principle had proved more 
venient, since “‘ the word ‘ utility’ does not so clearly point to the id 
‘yleasure’ and ‘ pain’ as the words ‘happiness’ and ‘felicity’ do; 
does it lead to the consideration of the number of the interests after 
The principle, then, “states the greatest happiness of all those whose in 
is in question, as being the right and proper, ad the only right and 
and universally desirable, end of human action.’ 

In the first edition of the Introduction (1789) the principle of uti 
“that principle which approves or disapproves of every action whats 
according to the tendency which it appears to have to augment or dir 
the happiness of the party whose interest is in question ” ; whether the 
vidual or the community. 

At the age of eighty (1827; Works, Vol. X, p. 582) Bentham went | 
as to say: “ Utility was an unfortunately chosen word. The idea it 
is a vague one. Dumont insists on retaining the word. He is bigotec 
and indisposed to adopt what is new, even though it should be better.” 

Bentham’s Editor, John Hill Burton, himself an economist of consid 
ability, summed up as follows (Introduction to the Works, Vol. I, p. 1 

“The manner in which he stated his axiom was at first in the 1 
‘The greatest happiness of the greatest number,’ or “ The greatest 
happiness of the greatest possible number’; but as there were he 
conflicting elements of extent—the intensity of the happiness 
number of persons among whom it is dispersed, the respective 


of which could not be fixed—the simple expression the greatest ha 
was determined on.’ 


And he quotes from Bentham’s disciple Perronet Thompson a 
which will also serve to illustrate the almost apocalyptic fervour of Ben 
early disciples : 

“The latest improvement, therefore, of the philosopher whos 
life has been dedicated to the diffusion of the principle is to dis 
superfluous ‘ greatest number,’ and declare that the just object of 
and morals is simply the greatest happiness. In this manner th 
nificent proposition emerges clearly, and disentangled from its acc 
And the accessory proposition, is, that the greatest aggregate of 
ness must always include the happiness of the greatest number.” 

Later discussion and formulation have in many respects failed to su 
these two early commentaries on Utilitarian doctrine. Burton’s Int 
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y some 60,000 words, and Thompson's writings were published in six 
s (Exercises, 1842 ; the above quotation and the further extract below 
in Vol. I, pp. 135-6). 
tham’s preference for the term ‘happiness’ in his final formulation 
matter of terminological convenience. In summing up his principles 
ypaganda a brief slogan was necessary, and the concentration of attention 
slogan has naturally determined the course of subsequent controversy. 
cumstances of its adoption are therefore worth recalling, for its first 
rance was in an article by Perronet Thompson in the Westminster 
(July 1, 1829) which was partly inspired by Bentham himself. 
lose who object indiscriminately to inventions in nomenclature are 
ignorant of their power or jealous of their effect. It is, however, very 
tt to combine the three ideas of greatest, aggregate, and happiness in 
le word. .. . That name is best which most strongly excites in the 
of friends and enemies the impressions designed to be conveyed "— 
Benthamite is thereupon recommended in place of Utilitarian. This 
recommendation had at least the effect of diverting discussion from 
se to a personality—but it did not altogether meet with Bentham’s 
In 1802 (Works, Vol. X, p. 389) he had already written to Dumont, 
hamite ! what sort of an animal is that ?’’—but the appellation was 
i to stick. 
pver, we are to go behind the phrases which were designed to establish 
eal rallying-point, it is to the account given by Bentham of pleasure 
(in terms of which both Happiness and Utility were defined) that 
m must be directed. And here again the most instructive approach 
way of Burton’s summary : 
Happiness is applied to the state in which the mind is placed when 


oying a continuity of pleasure: pleasure is applied to each of the 
dividual sensations which, when aggregated, produce happiness. It 
generally, therefore, more convenient to use the word * pleasure’ when 
immediate results of actions are talked of, and the word * happiness ’ 
ren ultimate and permanent effects are in the subject. In popular 
uguage the distinction is sometimes drawn to the extent of contrast, 
d a man is said to pursue pleasure to the destruction of his happiness. 
hen speaking, therefore, as we are now doing, of the immediate impulse 
acts, it is convenient to use the word * pleasure’ : when we come to the 
sussion of acts in their general results, the term ‘happiness,’ will be 
e applicable. 
» term nearest to being synonymous with pleasure, is volition: 
at it pleases a man to do, is simply what he wills to do. By con- 
ing it for a moment in the light of mere volition, we separate it from 
notion of actual enjoyment—that age acceptation which is most 
ly to lead us astray ” (Works, Vol. I, p. 22; see also above, p. xv). 


» modern view of Pleasantness and Unpleasantness as the only forms 
ng, see Marston, Integrative Psychology, 1931, pp. 413-415, and for the 
of Unpleasantness to Pain, /bid., pp. 415-416. Similarly, from the 
phic side, we read in Mind, April, 1931 : “ There is now an increasing 
y to hold that pleasure and pain are the only modes of feeling.” Of. 
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the notes to pages 21 and 24. For a derivative utilitarian formulatic 
Moritz Schlick, Fragen der Ethik, 1930, especially pp. 68-70; and fora rn 
elaboration of the hedonistic theory of motivation, Troland, The | 
mentals of Human Motivation, 1928, especially pp. 272-306 (cf. the r 
p. 256 below). 

Page 3. Simply as collective terms. That is to say, these words are t 
by Bentham as definable in terms of pleasure and pain, and are useful | 
scribing various forms or aspects of pleasure and pain ; ‘ good’ thing: 
those that cause pleasure, ‘ profit,’ distant pleasure or its cause, and so 

In the Introduction it is explained that whether we speak of pro 
benefit. advantage, pleasure, good or happiness “ it all comes to the same t 
If an action is conformable to the principle of utility we can say of - 
it ought to be done, or that it is right; at least thatitis not wrong. “ 
thus interpreted, the words ought,*and right and wrong, and others o 
stamp, have a meaning: when otherwise, they have none,” i.e. th 
primarily emotive, and cannot be systematically and consistently tran: 

When Bentham wrote these passages (i.e. prior to 1802, when Du 
Traités appeared) he had not fully developed the Theory of Fictions (s 
note to p. 71) to which this treatment of ethical and political entities is r 
In the account of the various classes of fictions given by George Be 
in 1827 (Outlines of Logic) when summarizing his uncle Jeremy’s an 
entities are divided into Real, Fabulous, Collective, and Fictitious. Col! 
entities are described as the result of operations of abstractior 
generalization. 


“Certain properties possessed by one entity, or by several enti 
common, are abstracted from all other properties which those e 
may happen to possess, and an indefinite number of individua 
imagined as being all endowed with those abstracted properties ; 
individuals form a class, and are designated collectively by a 
name. Every common name is therefore the name of a collective 
of an indefinite number of individual entities considered with 
of certain properties common to all the entities so contained in th 
Where those entities are real, the class which contains them is a p 
collective entity ; where they are fictitious, the corresponding co! 
entities are also fictitious.” 


It is important to remember that for Bentham all psychological lai 
is metaphorical. As he here tells us: “‘ When I say physical, I me 
pains and pleasures of the soul as well as the pains and pleasures of 
I have in view man, such as he is, in his actual constitution.” In other 
when we talk about mental events, we are not. as the Behaviorists som| 
maintain, talking about nothing. Our language requires translatin 
are really referring, according to Bentham, to physical events (“ whe 
physical I mean the pains and pleasures of the soul as well as the pai 
pleasures of sense ”’), since all psychological entities are fictions. “Of n| 
that has place or passes in our mind can we speak, or so much as think, 
wise than in the way of fiction” (Works, Vol. VIII, p. 199). And 
“ Throughout the whole field of language, parallel to the line of w 
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med the material language, and expressed by the same words, runs 4 
' what may be termed the immaterial language ” (Ibid., p. 329). 
the seven main theories of Mind and Body, Bentham therefore seems 
line (not to the ‘ double-aspect ’ but) to what may be called the ‘ double- 
age’ view, which in the last few years has begun to receive the serious 
ion of neurologists and physiologists (cf. the writer's A B C of Psychology, 
dition, 1930, pp. 28-32). His account of the principles discussed in the 
1t Chapter is, however, not dependent on this particular formulation ; 
1 itis doubtful whether subsequent advocates of Utilitarianism have ever 
ciated the linguistic presuppositions to which Bentham here alludes. 
e 4. Ascetic. Dumont has characteristically omitted the rest of the 
ste in which Bentham raises the question why the monks tormented 
elves by these exercises. The psychology of the situation is thus 
lated : “ Oh,” said they, “ you are not to imagine that we are punishin g 
ives for nothing: we know very well what we are about. You are to 
that for every grain of pain it costs us now, we are to have a hundred 
; of pleasure by and by. The case is, that God loves to see us torment 
lves at present : indeed, he has as good as told us so. But this is done 
to try us, in order just to see how we should behave: which it is plain 
uld not know, without making the experiment. Now then, from the 
action which it gives him to see us making ourselves as unhappy as we 
,ake ourselves in this present life, we have a sure proof of the satisfaction 
1 give him to see us as happy as he can make us in a life to come.” 
ze 6. The Arbitrary Principle. In a note (* first printed in January, 
”) to the Introduction, Chapter II, Bentham explains that in 1780, when 
work went to press, he had considered the civil branch of law only as he 
1 it inseparably involved in the penal, where, he allows, we may with 
riety speak of the principle of sympathy and antipathy. But in the 
of titles, with respect to rights, the imagination, rather than the 
ions, is involved. He therefore prefers to speak in general of the 
iple of caprice (the phantastic principle), which is less narrow in its 
cation. 
a letter preserved in the Geneva correspondence, Bentham writes to 


ont (May 17, 1802) : 
_ “ Inseveral passages in the course of the work you speak of the ‘ principe 
fantastique,’ * principe capricieux,’ etc., though in the account of the false 
inci : When I used the words sympathy and 
in the penal form alone that the body of Laws had 
yet presented itself to my view. When I came to consider the same 

t occurred to me that the fantastic or 
as to the civil what the principle of symp ithy and 
hy sources of irrational 
; imagination, source of irrational exercises of the 
ps be applied to both. In common 
y applied to exercises 
e be prevented 
which the result, when 


n by the process of universal confrontation of 
xpressed, is a system of universal and reciproca 
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such as E. D. disdain such drudgery : none submit to it but drudges 
as J. B.—and such drudges do not abound in this lazy world.” 

Page 7. Conscience. In the Introduction (II, xiv) various represen 
of the arbitrary principle, or principle of caprice as Bentham preferred 
it, are named. For Conscience, Lord Shaftesbury, Hutcheson, Hume 
Common Sense, Dr. Beattie; for the Understanding, Dr. Price; for the 
of Right, etc., Dr. Clark; for Truth, Wollaston. But they are only ti 
as types of what were later called Intuitionists. Similarly, in discussin 
denial of an external world or of general ideas, Bentham remarks: “ Of 
paradoxes, who were the first persons by whom they were respectively broa 
is more than I recollect, if so be that I ever knew; nor, supposing it a 
able, would the trouble of the search be paid for by the value of the 
found ” (Works, Vol. VIII, p. 197). In other words, the reader is urg 
to waste time on verbal verification or historical footnotes, but to co! 
whatis here said. In the following notes, therefore, references which curi 
alone would amplify have not as a rule been made more specific. 

Page 12. Telemachus. The impression made upon Bentham by reg 
this romance, at the age of six or seven, was permanent. In particular 
Cretan political controversy aroused his interest ; one of the candidates ha 
formulated an approximation to the ‘ greatest-happiness’ principle. Aj 
age of eighty he regarded it as “ the foundation-stone of my whole chara 
the starting-point from whence my career of life commenced. The 
dawning in my mind of the principle of utility may, I think, be traced t« 
(Works, Vol. X, p. 10). 

Page 20. Nicole. The reference is clearly to Pierre Nicole (1625-1 
the Port-Royalist author of Hssais de Morale, Paris, 1671. Nicole, the fr 
and translator (into Latin) of Pascal was greatly admired by Madam 
Sévigné and by Bayle—who describes him as “one of the best write 
Europe.” His puritanical reflections on fiction and the drama were the su! 
of two fierce letters by Racine. 

Atkinson has rashly substituted St. Nicholas in his 1914 translatio 
Dumont (Vol. I, p. 27). About ‘Santa Claus,’ however, very little is kx 
beyond the fact that he was Bishop of Myra in the reign of Diocletian, th 
more than 400 Churches are dedicated to him in England alone. We 
not that the French original is definitely ‘ Nicole,’ not “ Nicolas,’ a b 
case could have been made for Nicholas of Basel, founder of the grov 
Quietists of the fourteenth century known as the ‘ Friends of God.’ Nic 
(Tauler’s mysterious visitor; see Winkworth’s History and Life of Jo 
Tauler, 1857) was referred to in medieval times as “ the great friend of G 
As a result of a vision, the night before his betrothal, he left home and fri 
and devoted himself to an ascetic life. Paley, on the other hand, “‘ was a 
‘ worshipping God in that generality of expression in which He Himself 
left some points ’” (Encyclopedia Britannica, 9th Edition, Vol. XVIII, p. - 
and vacated his fellowship at Christ’s College, Cambridge, by marriage. 
published his application of the principle of utility to morals in his Princ 
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tal and Political Philosophy in 1785, the year in which Bentham set out 
sia. Five years previously Bentham had printed and circulated a few 
the work which he published in 1789 as the /ntroduction to the Prin- 
Morals and Legislation. In 1788 his friend Wilson expressed fears 
laley might have seen and profited by one of the early copies, and urged 
m to move quickly (Works, Vol. X, p. 163). 
91, Great labour of analysis. The ~ complete catalogue” to which 
yam refers, and on which the present Chapter is based, was set forth 
, Table of the Springs of Action first published in 1817. The funda- 
distinctions involved have a particular interest in relation to the 
n psychology of * appetition ’ (see note to p. 2) and the following passage 
idea of Bentham’s views on this point. The italics are his : 
“When to a man’s enjoying a certain good, i.e. a certain pleasure or 
xemption from a certain pain—it has appeared to him to be necessary 
hat a certain event or state of things should have had place; and, for the 
urpose of causing it to have place, he has rformed a certain act ; 
hen so it is, that among the psychological phenomena, which, on the 
scasion in question, have had place and operation in his mind, are the 
ollowing, viz. : 1. He has felt himself to have an interest in the possession 
‘of that same good. 2. He has felt a desire to possess it. 3. He has felt 
mn aversion to the idea of his not possessing it. 4. He has felt the want 
ff it. 5. He has entertained a hope of possessing it. 6. He has had 
efore his eyes the . of not possessing it. 7. And the desire he has 
alt of possessing it has operated on his will in the character of a motive, 
y the sole operation, or by the help of which, the act exercised by him, 
above, has been produced. 
Such has been the state of the case, of whatsoever nature the pleasure 
r the pain in question has been: whether of the self-regarding or of the 
xtra-regarding class : if of the extra-regarding class, whether of the social, 
r of the dissocial order or genus. 
Thus it is, that these intimately connected, but not otherwise com- 
' mensurable, appellatives serve for the exposition of each other: no one 
these having any superior genus, nor consequently being susceptible 
f the only species of exposition as yet in common use, viz. that which 


s called a definition, and is performed by the assignment of some word 
pressive of a superior genus, of which the word in question denotes a 


pecres. 

"To the will it is that the idea of a pleasure or an exemption applies 
elf in the first instance ; in that stage its effect, if not conclusive, is 
lleity, reference is made to the understanding, viz.: 1. For strikin 
balance between the value of this good, and that of the pain or loss, i 
y, which present themselves as eventually about to stand associated 
ith it. 2. Then, if the balance appear to be in its favour for the choice 
na: thereupon, if action, be the result, velleity is perfected into 
plition, of which the correspondent action is the immediate consequence. 
‘or the process that has place, this description may serve alike in all 
ses : time occupied by it may be of any length ; from a minute fraction of a 
‘ond, as in ordinary cases, to any number of years” (Works, Vol. I, p. 209). 


e 22. A harpsichord. This particular example of what is to-day often 
sd to as “joy in work,” and on which—together with the pleasures of 
s activity and scientific discovery referred to by Bentham on page 23— 
value of life,” as distinct from the passing pleasures of the hedonist 
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or utilitarian, is often said to depend, has a personal side. Bentham 
much in demand with the ladies in the early seventeen-eighties, owing to 
skill on the harpsichord. He even composed elaborate ‘“ Instructions for 
Harpsichord ” for some fair acquaintance, details of which are given in 
Works (Vol. X, pp. 124-125). As a child he had also been taught to ~ 
the fiddle, and at Ford Abbey he used to indulge in an organ recital dai 
noon. “Mr. Bentham,” says Hazlitt in the Spirit of the Age, “ relieves) 
mind sometimes after the fatigue of study by playing a fine old organ, | 
has a relish for Hogarth’s prints.” 

Page 28. Archimedes. Archimedes and his ‘ Eureka’ (cf. Works, 
VIII, p. 459) had a special meaning in the Bentham family. ‘ Archim 
was Bentham’s name for his younger brother, the famous naval engil 
and expert on transport, Sir Samuel Bentham, with whom he stayed 
Russia (1785-87), and in whose French ménage John Stuart Mill rec 
his early education. This particular reference did not occur in the first edit 
of the Traités, but directly that edition was off the press we find Bentk 
writing to Dumont: ‘“‘ Archimedes received (though he knows not thro 
what channel) two copies of a book. . Whatever was the design of | 
anonymous, not to say insidious, eae ‘he effect of it was destroying 8 
ordination in a regular quiet family.” 

In 1799, when Nelson, under the influence of Lady Hamilton and the ‘ D 
Queen ’ of Naples, regarded himself as owing allegiance rather to Ferdin 
of Naples than to his own sovereign—to the extent of violating an armist 
and disobeying his orders—Samuel Bentham had already completed 
undertakings in Russia and started on his career at the British Admir: 
(1795-1812). His was the brain which initiated and carried out the ne 
reforms and preparations in the Napoleonic War. “For the next eight 
years, a time when the naval strength of England was developed in an extr 
degree, the improvements in the machinery, in the organization and in 
economy of the dockyards, as also in the building and the equipment of 
ships, were largely—it might almost be said mainly—due to the genius, 
acuteness and the business talent of Bentham. To record them in de 
would be to relate the administrative history of that long war” (Dictior 
of National Biography, Vol. IV, p. 2824; cf. James, Naval History (18 
I, p. 456; III, p. 34). 

Bentham himself, after reading Montesquieu, Barrington, Beccaria, Priest 
and especially Helvetius, made a preliminary chart of the field of thot 
and action (later to appear as the Map of Knowledge in the Chrestomatl 
““T felt the sensation of Archimedes,” he tells us, “ when I committed 
first rough and imperfect outline to one side of a half-sheet of paper ” (We 
Vol. X, p. 80). He asked himself : Would I take £500 for that sheet of pap 
“ Poor as I was, I answered—No ! that I would not” (Jbid., p. 54). 

Page 24. A complex pleasure. Under this head Bentham includes n 
of those ‘higher pleasures,’ which he is usually accused of neglecting. — 
analysis in Zhe Table of the Springs of Action itself is concerned chiefly 1 
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and it hardly comes within the province of the legislator 


arge at every opportunity on the esthetic emotions with which the 
For an account of various forms 


rian moralists were more preoccupied. 

mplex pleasures— pleasures of the bottle,’ ‘love,’ ‘liberty,’ * the ball- 
> “art,” ete.—see Works, Vol. I, p. 210; and for an adequate treatment 
e whole analysis cf. Sir Leslie Stephen, The English Utilitarians, Vol. I, 
152-253. Cf. also p. xxvi above (Introduction). 

ther than expatiate on the narrowness of Bentham’s treatment, it is 
bly more reasonable to object with Professor Hobhouse that his range 
,wide. “Pleasure, both in ordinary language and in technical philosophic 
sion, has generally meant a passing and partial condition. . . . The 
value of life we feel to be deeper than this ” (Elements of Social Justice, 
p. 26). The terminological difficulty is naturally a real one for any 
mic theory ; see, however, Sidgwick, Methods of Ethics, Book IV, and cf. 
rotes to pp. 2 and 21 above. 
se 30. The offence of usury. For Bentham’s correction of Adam 
h on this point, see his Defence of Usury, 1787 (Works, Vol. II, pp. 1-29) ; 
or his influence on economic theory see the note to p. 94. 

ye 82. Moral calculation. This passage is the source of nearly all 
rences to Bentham’s belief in ‘ moral arithmetic.’ The expression itself 
pecome classical, and references are seldom given to Bentham’s own 
ings for its understanding. Halévy in his Philosophic Radicalism, pp. 29, 
cites Burton’s Introduction to the Works (pp. 15-21), and the paragraph 
hapter IV of the Pannomial Fragments, where arithmetic and medicine 
aid to provide useful analogies for the legislator. 

he subject is, however, dealt with in extenso in the Codification Proposal, 
ion 3 (1822), reprinted in Works, Vol. IV, pp. 540-543, where “~ Political 
hmetic, a name that has by some been given to Political Economy,” is 

bed as “an application, though but a particular and far short of an 

omprehensive one, of arithmetic and its calculations, to happiness and 

ements.” And again, till arithmetic is employed in the application of 
srinciple of utility “ everything that, in the field of legislation, calls itself 
soning’ or * argument’ will be a compound of nonsense and falsehood.” 
as Professor Sargant Florence puts it (The Statistical Method in Economics, 
29 p. 483), “ statistical control may, some day, form part of a rationaliza- 
of political organization. At present, however, the correlation of political 
sdure with sociological statistics is still in infancy—or infantile.” 

the same sense, Professor Z. C. Dickinson, discussing the position of 
Hobson in relation to the Utilitarians, remarks that * the maximum of 
net satisfactions—making due allowance for * higher’ and ‘lower’ 
»s—is taken to be the practical content of welfare, and a modified 
nic calculus is thus defended.” These views, he thinks, will seem “ too 
hedonistic to many of Hobson’s allies, but to me the truth lies still closer 
rd the position of James Mill and Bentham ” (Methods in Social Science, 
0, Edited by Stuart A. Rice, Chicago and Cambridge, 1931). 


»’ pleasures, 
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Professor Dickinson’s own position is formulated as follows : 


“* Instinctive-habitual reactions, pleasurable or painful conscioust 
seem merely objective and subjective aspects of the same thing. : 
ing appears to be a succession of reactions, not merely the operati¢ 

“the instinct of curiosity ’ or the work of some independent factor ; | 
the criterion of welfare on which we can come closest to general ag} 
ment seems a long-run maximization of reactions associated with pleas 
subjective states. This js almost precisely the utilitarian view.” 

For the same writer’s view (in his earlier study of Economic Motives (19) 
of Mill’s criticism of Bentham on the subject of qualitative differences am 
pleasures, see above, p. xv (Introduction). ' 

Furthermore, Bentham made it quite clear in the Introduction, Chapter 
§ vi, and elsewhere, that the application of moral or political ‘ arithme’ 
was largely an ideal. “It is not to be expected that this process should 
strictly pursued previous to every moral judgment, or to every legisla 
or judicial operation. It may, however, be always kept in view: an 
near as the process actually pursued or these occasions approaches it, sor 
will such process approach to the character of an exact one.” For an il 
tration of quantitative methods similar to those advocated by Bentham, 
Bogoslovsky, The Technique of Controversy, 1928, pp. 161-174. Benth 
it may be added, was fully aware of the objections often raised by his ori 
to the quantitative treatment of pleasure, on the ground that feelings car 
be measured. “ Pleasure itself not being ponderable or measurable, ¢ 
the general source, and thence representative, of pleasure, viz. mont 
(Works, Vol. IV, p. 540). , 

When, therefore, Professor W. Y. Elliott a Harvard (op. cit., Methods 
Social Science, p. 90) suggests that “few scientists would care to DSK Jere 
Bentham’s Theory of Legislation,” on the ground that its moral calculus we 
cover but a small fraction of the legislative field, it would seem that he 
hardly done justice to his many colleagues who are to-day proclaiming # 
agreement with Bentham’s fundamental idea. 

Page 88. Temperament. The inquiry which physiologists are here ut 
to undertake has to-day become one of the primary preoccupations of so 
and psychological science. The contribution of the present century is ¢ 
veniently summarized by E. Miller in Types of Mind and Body (1926). 

Page 89. Influence of sex. In view of the importance elsewhere attac 
by Bentham to sexual desire and sex differentiation (pp. 58, 222, etc. : 
also the note to p. 246) as well as to corporal defects (p. 34), it is somew 
surprising to find these influences classified as secondary. Most mod 
sociologists would probably disagree with Bentham here. 

Page 40. Education. For such real progress as is possible for the hut 
race Bentham looked chiefly to education. Throughout the present work 
especially pp. 431-432) he constantly stresses the need for that ‘enlightenme 
which a greater understanding, whether of principle or of fact, alone can bri 
and in its train might come those reforms in the legal system whose nat 
is here outlined. Perfection, he held (cf. p. 470), will be attained only w 
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ie not known except by the laws which prohibit it. “ Perfect happiness,” 
fore, “ belongs to the imaginary regions of philosophy, and must be classed 
the universal elixir and the philosopher's stone ” (Works, Vol. I, p. 193). 
nce, as Professor Bury points out in his Idea of Progress (1920, p. 230), 
nam had no illusions about the millennium ; hence, too, the care and 
isiasm with which he devoted himself between the years 1810 and 1820 to 
ructive educational reform. The outcome, though the model schools 
he had in view came to nothing as a result of religious opposition, was 
oundation of London University and the Mechanics’ Institute, “* new 
of the Chrestomathic institutions, modified and better adapted to the 
mstances ” (Halévy, p. 296). 

sntham here finds himself in line not only with the sponsors of the Soviet 
‘Years’ Plan, but with cautious meliorists like Professor Ernest Barker, 

n spite of his philosophic treatment of psychology, and in view of his 
gathy with those who mistrust democracy in its present form, and his 
eciation (Political Quarterly, February, 1915) of current criticism of 
he Discredited State,” can write: “I know enthusiasts who would call 
heory of education the core and centre of social theory ; and I am almost 
naded to be such an enthusiast myself” (The Study of Political Science, 
bridge, 1928, p. 50). 

> particular way in which enlightenment might be spread was indicated 
he distinguished American jurist, Edward Livingston, in a letter from 
York dated July 1, 1830 (Works, Vol. XI, p. 52): 

“ Tf cheap editions of some of your works could be struck off, it would 
aid the great cause; but our lawyers are all politicians, and our 
politicians are all party-men, and party-men in all countries are alike. 
‘0 you I need not describe their characteristics, or point out those causes 
which render them indifferent to pat er unconnected with their prevail- 
i jon. The mass of the people, therefore, must be first enlightened 
‘by a knowledge of your principles, before their representatives can be 
persuaded to act upon, or even to examine them.” 

age 41. In warm climates. For a modern development of the implication 
+ the Southerner is less robustious, see Stefansson, The Northward Course 
Mmpire, 1922; for the influence of climate, Huntington, The Climatic 
lor, 1914, and Civilization and Climate, 1915; and fora more general account 
hvsical influences, Febvre, A Geographical I ntroduction to History, 1924. 
ge 44. To transplant a law. Bentham’s elaborate analysis of the various 
snces and temperaments which must be taken into consideration by 
legislator is further supplemented by his treatise “Of the Influence of 
e and Place in Matters of Legislation ” (Works, Vol. I, pp. 169-194). 
re is also his remark on page 12 above, that “ there is no such thing as a 
fect conformity even between two individuals.” 

‘was on the basis of this painstaking attempt to distinguish between the 
ar and the universal that his various Codification proposals were 
ed—usually at the invitation of some group of disciples in the countries 
serned. ‘‘ Many were the applications which Bentham received,” for 
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example, “from the United States of America requesting he would codify 
that country ” (Works, Vol. X, p. 498). i 

It is not surprising, in view of this constant emphasis on the comparal 
method in sociology, to find that, in the words of Professor Graham Wa) 
“Bentham’s a priori deduction of social machinery from primitive inst 


separation from Spain ” (The Art of Thought, 1926, Chapter VII). | 
When, therefore, in The Cambridge Modern History (Vol. X, p. 596) we res 


“ This reasoning (that if the majority were in power, the establishn 
of an identity of interest between governors and governed must securd 
greatest happiness of the greatest number) held some obvious flaws. 
assumed an average man, whose interest and passions everywhere indy 
him to seek the same ends, irrespective of circumstances or environm 
The majority of the people, whether in England, China or Peru, consi 
of a uniform mass’ pursuing the same ends, and influenced by the 
desires—” 


it is worth recalling that even in the present work, where it is stated | 
“the sensations of men are sufficiently regular to become the objects | 
science and an art” of legislation (p. 102), we are explicitly warned (p. 
that ‘‘a law on which depends the happiness of European families, t 
ported into Asia, would become the scourge of society.” It may well be ¢ 
as the Dictionary of National Biography also claims, that Bentham reaso 
too often as if “‘a constitution good for Spain might, with a little change 
exported as suitable for China” ; but both Spain and China may yet fin 
worth while to consider the reasons which he gave in relation to the qualif 
tions on which he was equally insistent. 

Page 48. Maladies of the soul. For a modern account of the cont 
between the dogmatic and empiric traditions of medicine—with the latte 
which, the Hippocratic, Bentham here ranges himself—see Crookshs 
Individual Diagnosis (1930), pp. 11 and 44. “ Medicine has no panac 
says Bentham (p. 341). “ Different means must be recurred to, accordin; 
the nature of disorders and the temperament of the patient.” Cf. his remz 
on Pathology, p. 102. 

For Bentham’s influence on modern medicine in relation to public hea 
see Sir William Collins, “The Life and Doctrine of Sir Edwin Chad 
(1800-1890),” The Lancet, April 19th and 26th, 1924. Chadwick was Bentha 
secretary during his last years, and his “ Survey into the Sanitary Condit 
of the Labouring Classes of Great Britain ” (1842) led the way to most of 
public health measures which have since become law. 

Page 52. A moral ‘criterion.’ Though utilitarian theory is primarily « 
cerned with social and ethical values, Bentham was equally pragmatic in e} 
department of human knowledge. Experience, and the test of experience, is 
him “ the foundation of all our knowledge, and of all our reasoning—the 
guide of our conduct, the sole basis of our security ” (Works, Vol. VI, p. 24 
nor would he have allowed that knowledge could have any value excep 
virtue of its actual or possible bearing on conduct and happiness. 
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n, therefore, William James in Chapter II of his Pragntatism (1911), 
that ©. S. Peirce’s principle of 1878 (“ to develop a thought’s meaning 
eed only determine what conduct it is fitted to produce,” that conduct 

for us its sole significance) lay unnoticed by anyone for twenty years, 
night equally well have referred to Bentham’s principle as here expressed, 
had then been lying unnoticed for just a century, and have launched 
ew slogan of 1898 in Bentham’s name. 
54. All the world is agreed. It isa characteristic feature of Bentham’s 
od that nothing can be taken for granted if ethics and jurisprudence 
‘to be established on a sound basis. It is possible to hold the right 
for the wrong reasons ; and from these reasons errors may subsequently 
. Moreover, “ there are truths which it is necessary to prove ; not for 
own sakes, but that an opening may be made for the reception of other 
which depend upon them” (Works, Vol. I, pp. 161-162). And, adds 
(op. cit., Dissertations and Discussions, p. 279), “in this manner also do we 


line the mind for practising the same sort of dissection upon questions 


cip 
sre complicated and of more doubtful issue.” In short, the interminable 
k abounds are labouring the obvious 


fications in which Bentham’s wor 

th a very definite purpose. In the case of language in particular this atten- 
n to minutiz led to some of his most fruitful discoveries. 

Page 60. The difficulty of defining an offence. This difficulty, of 
rse, is not appreciated unless it is realized that a definition of any one 
m in the series of services, obligations, rights, duties, offences, etc., will 
fect all the rest. Before Bentham’s analysis was made, such terms were 
defined in isolation, and even to-day the significance of his claim to have 
ved the only coherent account of the series is seldom realized. 

he subject of crimes or offences is the primary concern of all legislation. 
he criminality or evil of an action—its effect in pains—leads us to forbid it ; 
1d the prohibition also takes into consideration motives, advantages, and 
nishment (p. 26). Public opinion may condemn actions without their being 
eby erected into crimes. Nor can an act which the law does not specific- 
prohibit be properly regarded as a crime, Thus ‘ revolt,’ for Bentham, is 
articular form of opposition to a particular government—to laws which 
ound the general prejudice” (Pp. 76); and in’a more general sense he 


self can be said to have been ‘in revolt’ against the social conditions or 
her case do we seem to have @& desirable 


1 


iety in which he lived. But in neit 


asis for the analysis of crime. 
When, therefore, Professor Vinogradoff (Historical Jurisprudence, 1920, 


fol. 1, p. 34) declares that it seems “ out of the question at the present to 
opt Bentham’s definition of a crime as ‘an act which it is deemed necessary 
forbid,’ ””’ and substitutes “a revolt of the individual against society,” 
» advantages of the substitution are not at once apparent. 

Bentham in the light of modern psychology, Vino- 
val two further opinions : “ According to a leading 
t, crime is the result of two factors—social influences 


By way of correcting 
off quotes with appro 
man criminologist, Lisz 
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and individual predispositions *—which seem suspiciously like Benth 
account of motivation through the social sanctions (moral, legal and religi¢ 
and the natural or physical sanction (“acting by itself, without hum 
intervention ”’) respectively (p. 28). Secondly, there is Professor Petrazick 
Leningrad : 


“ Petrazicki draws a distinction between two currents of impul 
essential to the explanation of morality and law. Purely selfish mo} 
are certainly insufficient to explain morality; even the addition 
sympathy does not suffice to explain the growth of ethical and Ie 
systems. By the side of the two classes springing from egoism 4 
sympathy he places the instinctive response to calls which are obe} 
automatically as a result of habit and influence. In the case of legal ny 


the habit of obedience is usually accompanied by the recognition| 
obligations and the attribution of rights.” ; 

Bentham, curiously enough, aiso found it necessary to draw a distine! 
between purely selfis motives, springing from egoism (constituting duties 0 0 
selves, manifested in prudence, pp. 61-3), and those in which sympathy or b 
evolence plays a part (constituting duties to others, manifested in probity ¢ 
beneficience, pp. 63-6); and by the side of these two classes he places 
instinctive responses (in so far as they are not already covered) represented 
inclinations (p. 83), which may be modified by the popular or religious sancti 
(pp. 28-9) and are manifested in habits, customs, and prejudices (amena 
to the influence of education, pp. 445-9). | 

Page 62. New and more dangerous. It is significant that the Centen 
of Bentham’s death should find America confronted by these ‘ other vie 
and inconveniences, with Chicago as a storm-centre, owing to an experimen’ 
precisely that kind of enactment which Bentham here proscribes. 

Page 64. A sediment of disquiet. Bentham’s insistence on the “ 
instincts as essentially self-regarding enabled him to foreshadow the 
of a complex, the outcome of a troubled conscience (see Blondel, The Troul 
Conscience, 1928, pp. 14, 33, and 41), as a cause of disharmony and men 
disease. ‘‘ We ought not, then,” he says (p. 374), “to attempt rooting out 2 
affections of the human heart, since there is none which does not play 
part in the system of utility” ; and pages 375-393 may be regarded as © 
first modern treatment of social sublimation. Cf. the notes to pages 48 « 
432 ; and the diagnosis of anxiety neuroses and religious intolerance 
pp. 436-7—“‘ if fear enters at all into the motives of that belief, the mind 
never perfectly tranquil, etc.” 

Page 66. The method of reasoning. It is rather with Bentha 
doctrine than with his method that posterity has been concerned. T 
method, by which all scientific observation was to be guided and checked. 
based on an elaborate logical structure : linguistic analysis, theory of fictio 
dichotomy, definition, deduction from principles, application of hypothes 
etc. Constitutional law, for example, was organized by Bentham and Jan 
Mill as a sum of corollaries of the two principles of greatest happiness a 
universal egoism, and the whole system was attacked by Macaulay 1 
‘empiricist’ for its deductive rationalism. Hence, as Halévy rema: 
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ophic Radicalism, p. 493), to describe the Utilitarians as ‘ empiricists ; 
kely ‘to mislead with regard to the fundamental features of their 
c phy.” 
n, therefore, The Cambridge Modern History (Vol. X, p. 594) declares 
* posterity has been impressed less by Bentham’s doctrines or thought 
by his method,” and goes on to state that “ this method, which he 
the scientific, would be more correctly termed the practical ; for to 
am, science meant only accurate empiricism,” the italics are ours. Science 
nly meant accurate empiricism, to Bentham as to every other social 
ist ; but this does not justify us in neglecting to understand his method. 
67. This catalogue. As far as political controversy proper is 
emed this undertaking was actually completed by Bentham in The 
of Fallacies (Works, Vol. I, pp. 357-487). A somewhat different scheme 
rs in an independent outline printed in Vol. XI, pp. 519-21); see also 
yore diffuse “ Anarchical Fallacies” (Vol. II, pp. 489-529). But the 
ation of the Theory of Fictions, as such, to other fields of reasoning still 
ns to be made. 
68. This artifice. Though, to a certain extent, every thinker who 
‘the wholesale creation of new terms is bound to puzzle the reader in 
yay, the charge that Bentham himself deliberately extended the use of 
ord ‘ pleasure’ seems hardly to be justified (see note to p. 34). Ina 
ntended for general consumption the penalty of neologism is failure to 
unicate, and from this side, too, critics of Bentham’s later method have 
en wanting (see p. xxvii above, Introduction). 
69. An enemy of all reform. Blackstone was early singled out by 
tham as a typical opponent of reform. The Comment on the Commentaries 
/was completed in 1775, and The Fragment on Government appeared in 
But Blackstone’s influence, too, was to remain potent for over a century ; 
m appreciation of that influence, see the article on “‘ Bentham, Blackstone, 
he New Law,” already cited from The Times of Dec. 31, 1925 (above, 
nd xxix, Introduction). 
sham’s own relations with the legal practices against which his criticisms 
rected are worth recalling. His father was an attorney, who “ had no 
: D actice, but he made a considerable fortune by the purchase and sale of 
(D.N.B.). When Bentham left Oxford, destined for the bar, the father 
@ cause or two at nurse ”’ for the son. A brief was given to him “in a 
‘pon which £50 depended. He advised that the suit should be dropped 
e money saved. Other experiences only increased his repugnance to his 
sion” (Stephen op. cit., The English Utilitarians, Vol. I, p. 174). 
am’s career as ‘a lawyer’ thus came to a sudden conclusion. He 
the Memoirs of Theresa Constantina Philips in 1759 at the age of 
Then, he tells us, the “ Demon of Chicane appeared to me in all his 
ness. I vowed war against him. My vow has been accomplished.” 
ite of his admiration for individual judges, and for exceptions such as 


nd Romilly, the violence of his attack on lawyers as @ body, their 
g LL 
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attitude to fictions, their treatment of evidence, their multiplication of e 
their ignorance of fundamental principles, never abated. The ev 
denounced, says Sir Leslie Stephen (/bid., p. 279), ‘“ were monstrous. 
completeness of the exposure was his great merit.” And it may be d 
whether, mutatis mutandis, it would be greatly modified to-day, after the 
of more than a century ; though happily it is now rather to the system 
the individual that his attention would be directed. 

It is interesting, in this connexion, to recall the verdict of John 
Mill, at the age of nineteen, in a speech at the London Debating Socie 
1825, first published in Lconomica (March, 1925), by Professor Laski. 
dealing with the psychology of those who “‘have studied only one sy: 
and in particular with the “‘legal mind” : 


“The peculiar misfortune of our law is that to be even moderately 
in it requires the study of a whole life. It is but rarely, therefore, 
an eminent lawyer has had time to extend his knowledge further, 
render himself capable of forming a judgment on anything w 
unlike his own system of technicalities. He does not inquire w 
the disease; he meets cannot be cured, whether the objection cai 
obviated ; to suggest means for obviating it with the least 
prejudice to the principle itself, all: this requires a sort of wisdom 
the advocate has not cultivated, and which he lies under no moti 
cultivate. It is not his business. to give arguments and objections 
right value, but to make them appear either of the greatest value 
no value at all, according as they make in favour of his side of the ¢ 
or against it.” | 


Bentham certainly inspired, and possibly even dictated, his young dis 
speech. From 1820 to 1823 Mill lived entirely with the Bentham fa: 
In 1822 he founded, and named, the Utilitarian Society, which used Benth 
house for its meetings (Bain, J. S. Mill, a Criticism, p. 30). He spent 
greater part of 1825 editing the five large volumes of Bentham’s Ration 
Evidence, having been roused to great enthusiasm in 1822 by reading 
Theory of Legislation in Dumont’s original, which, according to his . 
biography, marked a turning-point in his life. 

When, therefore, Professor Jenks in a “ Reply to Mill” in the same nu 
of Economica, cites the cases of Lord Mansfield, Lord Camden, and Sir Sa 
Romilly, to prove that Mill’s verdict was an “echo of a bygone age—a 
squib, let off in the irresponsible atmosphere of an academic debat 
and adds : 


“Mill must also, we would assume, have heard of Bentham, 
could hardly have defined him as a corrupt cherisher of legal ab 
Yet Bentham was a lawyer, and the son of a lawyer. Youth is, 
all, but a poor excuse for ingratitude ” 


we can only suggest that he has inadvertently allowed a legal animus ag 
the Utilitarians (““ The more we pursue it, the less are we satisfied witl 
cheap and easy conclusions and dogmas of the Utilitarian school ”’) to « 
his historical sense. Cf. the note to p. 422 below. 

Page 71. Notoriously False. Bentham’s attack on “legal fictions’ mui 
interpreted in relation to his whole theory of fictional entities, which eq 
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e from a deep-rooted mistrust of all forms of falsification. It has been the 
of much bitter comment from those who regard such fictions as an 
atial means of legal progress, and the controversy is far from being at an end. 
the wider field of fictions generated by language it is, of course, not true 
yy that they are ‘ notoriously false’; indeed their elusive and insidious 
e is what renders them so dangerous. This distinction is fully recognized 
entham in its proper place (Works, Vol. VIII, pp. 119 and 331) ; and the 
vant material for an understanding of his highly original analysis will be 
id in op. cit., Bentham’s Theory of Fictions, in this Library. See also the 
}to pp. 3 and 291, and the writer’s Jeremy Bentham, 1832-2032 (1932), 


» 76. The strength of their prejudice. In this remarkable con- 
m to psychological factors—provided always they are not merely ‘a 
ct,’ p. 78—Bentham goes further than most reformist legislators. It is, 


2 78. Neuter terms. (See also p. 255.) One of the most fruitful, 
gh most generally neglected features of Bentham’s treatment of emotive 
ye is his advocacy of ‘neutral names.’ The remedy for all controversy 
1 turns on the projection of feelings into our terminology is translation ; 
in the case of every motive we are likely to recognize a eulogistic, a neutral, 
dyslogistic term. 
mong the latter it is hard to draw a distinction between such as are merely 
ial and such as are also impassioned, but both conceal an assumption : 
“The sort of allegation in question, how ill-grounded soever, is, when 
thus masked, apt to be more persuasive than when expressed simply and 
in its own proper form : especially where, to the character of a censorial 
dding the quality and tendency of an impassioned allegation, it tends 
to propagate, as it were by contagion, the passion by which it was sug- 
ested. On this occasion, it seeks and finds support in that general 
pinion, of the existence of which the eulogistic or dyslogistic sense, 
nich thus, as it were by adhesion, has connected itself with the import 
the appellative, operates as proof. 
_ Applied to the several springs of action, and in particular to pleasures 
d to motives, these censorial and impassioned appellatives form no 
inconsiderable part of the ammunition employed in the war of words. 
Under the direction of sinister interest and interest-begotten pre- 
dice, they have been employed in the character of fallacies, or instru- 
ments of deception, by polemics of all classes—by politicians, lawyers, 
riters on controversial divinity, satirists, and literary censors. . . . 
On this basis must also be erected, and to this standard must be 
ferred, whatsoever clear explanations are capable of being suggested 
the other more anomalous appellatives . . . such as emotion, affection, 
ssion, disposition, inclination, propensity, quality (viz. moral quality), 
virtue, moral good, moral evil. 
estitute of reference to the ideas of pain and pleasure, whatever 
sas are annexed to the words virtue and vice amount to nothing more 
‘than that of groundless approbation or disapprobation ” (Works, Vol. I, 
p. 209-211). 
gal and political discussion, then, it is particularly necessary to elicit 
mparatively rare neutral name (or its equivalent). And Bentham 
LL 2 
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further makes a useful distinction (/bid., p. 218; ef. also the note to 
below) between substituted and covering motives : 


“* The sort of motives, to the influence of which a man would in 
be best pleased that his breast should be regarded as most se 
this, for the present purpose, may serve for the explanation of wi 
meant by good motives: the reverse may serve for bad motives. 
dealings with other men it is seldom, however, that a man is not e 
to the conjunct action of motives, more than one. In so far as thi 
of concurrence is observable, the sort of motive to which a man’s con 
will be apt to be ascribed in preference will vary with the relative Pa 
of him to whom, on the occasion in question, it happens to speak or 
of it. The best motive that will be recognized as capable of prodi 
the effect in question, is the motive to = the man himself . . . 
be disposed to ascribe his conduct. 

Things being in this state, if, ane the causes by which the con 
in question was actually produced, a motive, of a complexion . 
respected, be to be found, this is the motive to which . . . the con 
will be ascribed. But, if no such sufficiently respected motive ea 
found, then, instead of the actual motive, some such other moti 
be looked out for and employed, as, being sufficiently favourable, 
by the nearness of its connexion with the actual one, have been ren 
most dificultly distinguishable from it. To speak shortly, if the a 
motive do not come up to the purpose, another will, in the account 
of the matter, be substituted to it; or, more shortly still, the mot 
be changed. ‘And so vice versa in the case of enmity. 

Thus it is that, for example, in political contention, no line of c 
can be pursued by either of two parties, but what, by persons of aa 
party, is ascribed to good motives ; by persons of the opposite pa 
bad motives :—and so in every case of competition, which (as mos 
cases have) has anything in it of enmity. 

On any such occasion, the motive which, though but one o1 
several actual and co-operating motives, or though it be but, as a 
a substituted motive, is thus put forward may be designated by 
appellation of the covering motive: being employed to serve as a cout 
to whatsoever actually operating motives would not have been so 
adapted as itself to the purpose in view.’ i 


Page 79. An odious sense. In the Introduction, Chapter I, Ben 
remarks that “‘ interest is one of those words which, not having any inf 
genus, cannot in the ordinary way be defined”; but a thing is “s 
promote the interest of an individual when it tends to add to the s 
of his pleasures.’ It is therefore a typical verbal fiction, important ling 
cally because it enables us to formulate propositions about the relatio 
motive and desire to pleasures and pains (Works, Vol. I, p. 211), and 
it has nosynonyms (Ibid., p. 207). For ‘ disinterestedness ’ see Works, V 
p. 212, and for ‘sinister interests’ the Appendix to Part I, Chapter 
The Book of Fallacies (Works, Vol. II, pp. 395-398). 

Page 81. A sufficient degree of knowledge. Whether this disqualific 
of women was regarded by Bentham as temporary or necessary has 
disputed. He certainly regards the continued rule of the father as the 
safeguard against domestic anarchy, but he also held that the very 
ordination due to inferior physical strength is a reason for conferring an 
removing political rights. As a general rule, too, he held that when 
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sht to vote is granted to some there is no reason for not granting it to 
‘orks, Vol. IX, p. 107). Helvetius, from whom Bentham learnt more 
rom any of his predecessors, was 4 feminist ; and at any rate “in the 
immediately preceding 1832,” according to Halévy (p. 20), “ the majority 
Utilitarian Radicals, with Bentham at their head, were feminists.” 

94. Every law is contrary to liberty. Bentham’s subordination of 
ty to security, and his insistence (p. 97) that liberty must be treated 
anch of security, are too often forgotten by critics of subsequent laissez- 
e ts. Bentham not only held that “ the citizen cannot acquire 
except by sacrificing a part of his liberty ” (p. 95), and that “ the nearer 


er,” but was himself a strong supporter of Robert Owen’s proposals ; 
n put money into the New Lanark experiment (Works, Vol. X, pp. 476- 
though he subsequently came to regard Owen as rather a windbag 
, p. 570). His advocacy of the policy of Prevention in Poor Law Reform 
ote to p. 387), and his description of government as “a tissue of 
ces,” are more characteristic than his objections to the interference of 
re-Reform Bill ‘ State ’ in any specific branch of commercial activity. 
ugh Bentham and his immediate followers were, in general, for restrict- 
» sphere of the State, the Utilitarian theory is obviously capable of a 
opposed interpretation (cf. Hobhouse, Social Evolution and Political 
y, 1911, p. 167). It seemed to Bentham that State action consisted 
+ in the fact that certain officials carry out the order of a minister. 
js nothing here which gives rise to any personality other than those 
rulers who give and carry out the order and the subjects affected. 
en, therefore, Lord Passfield in the Fabian Essays, 1889 (1931 reprint, 
5-56), says that for Bentham, ‘“‘ whose economics were weak, liberty 
predominant over equality,” and that “ when the Benthamite comes 
srstand the law of Rent,” he will be unable to escape the lesson of the 
7 that ‘‘complete individual liberty, with unrestrained private owner- 
of the instruments of wealth production, is unreconcilable with the 
1on weal,” he has somewhat misinterpreted Bentham’s critique of liberty. 
regards Bentham’s economics, it is well to remember that it was his 
ce of Usury (see note to p. 30) which put Adam Smith right on this very 
mental issue ; and that the entire marginal theory of economics (some- 
rashly adopted by the Fabian essayists) is itself only an application of 
am’s idea of a calculus of pleasures and pains. 
atham said of himself, “ I was the spiritual father of Mill, and Mill was 
iritual father of Ricardo ; so that Ricardo was my spiritual grandson. 
often téte-d-téte with Ricardo.” Nevertheless, “in Ricardo’s book on 
there is a want of logic. He confounded cost with value.” This is 
ely the criticism of Ricardo made by modern economics. 
99. Ought not to be favoured. In _ the Constitutional Code 
ks, Vol. IX, p. 18) Bentham states the converse of this principle, the 
“so far as is consistent with security, the nearer 


c 


usion, namely, that 
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to equality the distribution is, which the law makes of the matter of prop 
among the members of the community, the greater is the happiness of 
greatest number.” Accordingly : 


“This is the proposition which, so far as can be done without 
ponderant prejudice to security, ought, at all times, and in all pl 
to be established and maintained. | 

As to absolute equality, in relation to property, such equalit 
neither possible nor desirable. 

Itis not possible, because, supposing it to have place at the comme 
ment of any one day, the operations of that one day will have suf 
to have destroyed it before the commencement of the next. 

It is not desirable, because never having had existence in any couy 
at any time, it could not have place in any country in future, wit! 
having been endeavoured to be established in that same country 
which case, not only the endeavour, but the very design alone, aed 
panied with any assurance of its being about to be followed by 
correspondent endeavour, perseveringly exercised, would sufficed 
destroy the whole of the value, and the greatest part of the substa 
of the matter thus undertaken to be divided.” 

Page 100. What can the law do? Here is one of the few passages w 
Bentham’s use of language lays him open to criticisms which he has dire 
against others. In his “ Observations on Parts of the Declaration of Rig 
proposed by Sieyés (Works, Vol. II, p. 531), he challenges 

““ The object of a political society can be no other than the greatest 
of all” | 

on the ground that “it exhibits the silly and unnecessary substitutio 
can not for ought not.” Collectivist critics might well ask whether ¢ 
Bentham’s general principle of non-interference really justifies this can, « 
with the later qualification that regulation would here be superfluous. 

Page 102. Pathology. Bentham’s originality as a psychologist consi 
partly in his detailed analysis of the sociological factors which influ 
opinion, and their classification in terms of instinct, desire, and feeling, 
partly in his pioneer treatment of the linguistic and fictional aspects of 1 
which were, and still are, commonly accepted as ultimate. 

When, therefore, Professor Warren (A History of the Association Psychol 
1921, p. 65) refers to Bentham as manifesting the spirit of the associa 
school, “‘ without adding especially to the psychological analysis itself, 
exception must at least be made of that vital and extensive contribu 
which deals with the linguistic analysis of fictions. 

For an adequate account of Bentham’s psychological principles see J 
and Séailles, History of the Problems of Philosophy, Vol. Il, pp. 74-76 ; 
for an adverse view of his psychological equipment, Mill, op. cit., Disserta 
and Discussions, pp. 284-300. 

Page 109. Almost to the savage state. These words were written bi 
Europe had experienced the aftermath of the Napoleonic wars. At 
53 other evils, “of the third order,” are specified. The lapse of more 
a century found industry once more “ failing with hope,” and the ren 
effects of alarm and uncertainty again producing a “state of torpor.” J 
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. it is now more abundantly clear that, even under changed con- 
ms, “‘ the seed of good is not so productive in hopes as the seed of evil 
itfulin alarms.” If, however, war proves to be only a transitory calamity, 
Il be because bad legislation and tyranny have not supervened to destroy 
pirit of industry (p. 117). 

» 111. Expectation. This refers both to ancient usage which must 
mciliated and humoured and to the principle that the laws should be 
m, as explained at p. 149. “ A law which is unknown can have no effect 
1 expectation”; and uncodified law, or at any rate judge-made law, cannot 
mown. See p. 151, and the note to p. 183. 
ze 114. The species multiplies. Bentham was converted by Malthus 
he view that over-population is the unsuspected cause of a variety of 
. After the year 1802 he would hardly have written of the multiplication 
he species that it alone “ suffices to show on which side is the superiority 
appiness.” 
we 117. Absurd despotism. In 1785, on his way to Russia, Bentham 
at some six weeks in Constantinople where, amongst other adventures, 
commonwealth of dogs made war upon me: fortune saved me” (Works, 
‘XI, p. 14); in 1789 his brother, Sir Samuel, helped to fit out a privateer 
nst the Turks, under a Greek named Lambro, who “ according to the 
spapers has done wonders ” (Works, Vol. X, p. 223). Neither of them 
ned a high opinion of Turkish rule. ~ The stupidity of that barbarous 
+” (p. 454 of the present work) is shown by the continual revolutions 
which it was subject; and at Constantinople “the people express their 
ings by setting fire to the city ” (p. 466). Cf. the note to p. 119 below. 

2 119. In Russia. Bentham’s frequent references to Russia are based 
on personal observation during his visit to his brother in 1785-87. 
jamuel was for many years engaged on engineering projects in the service 
Prince Potemkin, and on his way to join him at Crichoff, via Constantinople, 
am visited Paris, Genoa, Florence, Smyrna. The Turkish bark in which 
sft Smyrna (on which “ there were many fine young men, but the ladies 

ed them to be covered with vermin— they being,’ said Bentham, 
re scrutinizing in that way’ ”) was blown into Mitylene ; and another 
tm drove the British vessel, into which the English passengers later had 
smselves transhipped, back from the Sea of Marmora to the Asiatic coast. 
Eventually he reached Turkey (see the note to p. 117), whence he wrote to 
ind Lansdowne in November 1785, “ what with the remonstrances of friends, 
» want of pilots, and the inconveniences or rather dangers of quarantine, 

fruits of Russian management, I believe I shall be obliged to finish my 
uw by land.” This meant passing through Bucharest, Jassy, Soroka, 

iopol, and Kremenschuk (where Bentham was obliged to cross the river 
sot by night), eventually reaching the province of Moghilev, where he 
ined for nearly two years, writing, amongst other things, the Defence of 
ry and observing the social conditions in which he found himself. 
entually he got weary of his isolation, 1500 miles from any port; and 
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though warned of the dangers he set out for Warsaw in November 1787, ¥ 
a polyglot Swede. After many alarming experiences he reached Berlin, 
on the further journey to Holland he discovered the family coat-of-arm 
the castle of Bentheim. On his return to London he found the trial of Way 
Hastings in progress: ‘“ Lord Lansdowne vastly civil. Upon occasion 
Hastings’ trial has put himself to school with me about evidence” (Wo 
Vol. X, pp. 147-180). | 

Bentham’s influence on the Liberal leaders in Russia (see p. xxxiii abi 
Introduction) was partly due to the connexions formed on this visit. J] 
poem written about 1820, Pushkin refers to the young ladies in Society 
still busy reading Bentham’s works ' 

Page 129. A chimera. In a discussion of the Levelling System, or eqt 
tarianism, designed as a sort of Appendix to the present volume (Wo 
Vol. I, pp. 358, 364), Bentham thus elaborates his objections : 


“Inequality is the natural condition of mankind. Subjection is 
natural state of man. It is the state into which he is born: it is 
state in which he always has been born: and always will be, so longs 
man is man: it is the state in which he must continue for some of| 
first years of his life, on pain of perishing. Absolute equality is absolu 
impossible. Absolute liberty is directly repugnant to the existence 
every kind of government 

All human creatures are born and remain, says the declaration 
rights, equal in rights. The child of two years old has as much r 
to govern the father, then, as the father has to govern the child. 

Without the subjection of either the wife to her husband, or 
husband to the wife no domestic society could subsist. Without 
subjection of the children to the parent, no domestic society, as betw 
parent and child, could subsist ; all children under a certain age m 
soon perish, and the species become extinct. But the persons t 
placed in subjection by non-age are at least half of the species, and 
placed in a similar state by marriage not less than a third of the remain 
half. Subjection, then, is the natural and unavoidable state of at k 
two-thirds of the species; and if it were possible that anything 
independence could subsist among any part of it, it would only be a 
the remaining third.” 


Page 188. The theory of poverty. This is further discussed at 
384-387 (see note to p. 387). For Bentham’s influence on subsequ 
developments, see Dr. Gilbert Slater’s Poverty and the State, 1931, 
102-103. 

Page 186. Fertile in amusements. That the same city should have 
tained the sceptre of the fashions for over a century suggests that Bentha 
economic argument has been little appreciated. The bid for goodwill m 
by Vienna and Munich seems likely to be emulated in Florence, Barcele 
or New Orleans ; but the art of receiving * other nationals’ has apparet 
made little advance as a matter of public policy. Cf. pp. 378-379, on Sunt 
amusements. 

Page 187. Classical education. It is often urged by lawyers 
historians that Bentham failed to appreciate and profit by a valuable bi 
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perience and doctrine whose understanding is essential to a just apprecia- 
the theory of legislation. For a modern account of the material in 
jion see J. Declareuil, Rome the Law-giver, 1927. 

142. To admit new members. The neglect by reformers of Bentham’s 
» that no act of expropriation or disestablishment should involve 
y or injustice to individuals (“* The public good requires only the abolition 
hecures ; it does not demand the ruin of the persons who hold them,” 
43 frequently rallied moderate opinion in favour of the status quo. 
psychological appeal of the present suggestion is likely to increase in the 
re, wherever the study of history has produced a distaste for disruptive 


» 149. The laws should be known. As at p. 15l, Bentham insists 
he evils of a system of law which the public can never hope to under- 
d far outweigh any of the advantages which lawyers have always urged 
sfayour. Whatever may be said in favour of present-day administration, 
adequacy of the laws from the standpoint of the general public is still a 
different question ; and the distinction is not always recognized. 
ms at the end of his term of office as President of the Law Society, Sir 
x Gregory is reported in The Times of June 24, 1931, as advising law 
nts that they “‘ would find that the law in general was very well adapted 
fs purpose, and was able to meet the ordinary human affairs of everyday 
It was administered in this country with absolute justice and with due 
Jeration for the rights of the subject. The administration of our judicial 
s was the admiration of the world.” Nevertheless, as Mullins has pointed 

op. cit., The Quest of Justice, 1931, p. 344): “‘ Nothing should make us 
ready to accept law reform to-day than to realize that throughout our 
ry this emphasis upon our legal blessings—and I am not belittling them 
ny way—has been given when conditions existed which subsequent 


ge 153. Only such a system. It is important to distinguish between 
‘Codes as have hitherto been compiled and the principles of codification 
eated by Bentham. Of the mind chiefly reponsible for the Code Napoleon 
tham wrote in 1802 : “ Portalis is no more able than a pig to make a Code 
‘reasons to it. What mortal alive could be, who should take a Code to 
» by a particular day, as a tailor would a pair of breeches ?”” (Works, Vol. 
396). Yet the influence of that hasty monument of over-simplification 
heen considerable both in Latin America and even in parts of the British 
>. Much nearer to Bentham’s ideal, even with its Roman background, 
» German code—the “ B.G.B.” whose construction occupied over twenty 
s and whose four compact volumes occupy & total area of less than seven 
» inches. An almost complete lack of guiding principle has been the 
e of constant trouble with every American experiment ; and though the 
tice of codification, typified by the Property Statutes of 1925, has steadily 
essed in England, it has taken “ forms that would have filled Bentham 
horror and dismay ” (Times L,S., Dec. 31, 1925). The magnitude of the 
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real task of codification has been realized by no one more clearly 
Bentham ; but his faith in the ultimate programme was never shaken. 

Page 155. Interpretation. For Bentham’s view of the discretion 
allowed to judges, see pp. 45-46, 274, 313, 351, 396, 403. He stro 
opposed the view of his predecessors, and of Blackstone in particular, “ 
judges did not legislate at all. A pre-existing rule was there, imbedde 
concealed in the body of the customary law. All that the judges did, wa 
throw off the wrappings, and expose the statute to our view ” (Card¢ 
His advocacy of codification was based on his mistrust of the capaci 
judges to legislate wisely, and on the power thus put in the hands of 
fessional lawyers. See Munroe Smith’s Jurisprudence, pp. 29-30, on i 
pretation in ‘le sens évolutif’ as practised in France, and its probable 
extension. 

Page 174. Equivocal generation. For an account of epigenesis, ge 
equivoca, or spontaneous generation (opposed by the Anton Van Leuwe 
or Leeuvenboeck mentioned at page 164, above), see Driesch, History 
Theory of Vitalism, 1913, pp. 37 ff. ; and Huxley, presidential address 
British Association, 1870. 

Page 182. The government is incapable. It is important to remer 
that most of Bentham’s references to the State and its functions mus} 
related to conditions which he successfully strove to abolish. See, in pai 
lar, Professor Namier’s The Structure of Politics at the Accession of George 
What would have been his view of the limits of State action in relati 
modern industrial, municipal, and trade union developments under as 
of representative government such as he himself advocated must ren 
an open question. Such indications as are given in the present work 
be found at pp. 95, 114, 303; and cf. the notes to pp. 94 and 464. 

Page 183. A satire. At p. 151, Common Law, which Bentham ust 
characterizes as Judge-made law, is described as “ a profound study, like 1 
of the most abstract sciences, confined to a small number of privileged mi 
His most celebrated satirical reference is as follows : 

“The question is, what on a given occasion A [the judge] is likel 
think: wait till your fortune has been spent in the enquiry, and 
will know. But forasmuch as it is naturally a man’s wish to be 
to give a guess what the result will eventually be, before he has spen’ 
fortune, in the view if possible to avoid spending his fortune and get 
nothing in return for it, he applies through the medium of B [an attor 
for an opinion of C [a counsel], who, considering what D [a former ju 
has, on a subject supposed to be more or less analogous to the on 
question, said, or been supposed to say, deduces therefrom his gues 
to what when the time comes, judge A, he thinks, will say.” 

Elsewhere Bentham refers to “ that most all-comprehensive, most grinc 
and most crying of all grievances—the tyranny of judge-made law ” ; 
his most elaborate onslaughts on “ Judge and Co.,’ ‘ Equity,’ and Common 
in general, will be found in Works, Vol. V, pp. 235-6, 369, 546; Vol. 
p. 552; Vol. VII, 295-305. Yet it was Bentham who reminded America 
“ the greatest quantity of wealth possessed in this shape by any other na 


NOTES. 523 


penury in comparison with that which has been furnished by English 
nmon Law. In this point of view it is a blessing even now. As a light to 
legislator to assist him in the making of real law, it is matchless blessing” 
orks, Vol. IV, p. 490). As regards the discretion to be allowed to judges, 
the note to page 155. 
For an approach to legal reform and confusion as freedom slowly broaden- 
down from precedent to judge-made precedent (“ I sometimes think that 
orry ourselves overmuch. . . . The future takes care of such things ”’), 
Cardozo, The Nature of the Judicial Process (Yale and Oxford, 1922), an 
nirable introduction to the writings of modern American jurists such as 
ok. Hohfeld, Holmes, and Pound, as well as to the works of Ehrlich, 
ymmler, Gmelin, Vander Eycken, and Gény. For the view that, though 
gress is being made, “ there is more thought applied to medical education 
one year than to legal education in ten,” and that even the American 
y Institute, “ probably the most imposing body of legal lights in the 
rd,” is still without special training in linguistic technique, see Professor 
‘M. Hutchins in The North American Review, February 1928, especially 
136-7, where the present writer's suggestions are considered ; and for 
rigorous terminological onslaught on the tangle, see Professor Kocourek, 
al Relations (In lianapolis, 1927), and his more definitive Introduction to 
Science of Law (Boston, 1930). 
ge 187. Exchange of services. Bentham’s refutation of the doctrine of 
ural rights (p. 7), the fiction or metaphor that “ plays so great a part in 
ooks of legislation » (p. 82), is generally recognized as one of his greatest 
stributions to the clarification of legal thought. His account of rights and 
igations (duties) as correlative—fully expanded in Works, Vol. Ill, pp. 
8 ff.—has also received wide attention, if not acceptance. But his equally 
jamental theory of services seems to have been curiously neglected. 
“No functions, no rights” is commonly supposed to be the discovery 
guit (cf. Ramiro De Maeztu, Authority, Liberty, and Function, 1916, 
. 189, etc.). Duguit, says Professor Laski in his Introduction to Law in the 
dern State, p. xxvii, “ urges that the sole fact upon which a theory of the 
te can usefully be built is the fact of social interdependence ; and from 
hat tissue of relationships he postulates a system of duties for each of us, 
ative to the function that is our lot.” 
No doubt the term function has served to attract attention once more to 
smouldering controversy about natural rights with which Bentham dealt 
trenchantly. Nevertheless “the function that is our lot” is only another 
rase for the ‘‘ service which we render ”’ to society ; and services for Bentham 
the basis on which the services of government are themselves rendered— 
basis on which benefits and burdens are apportioned, and by which 
vations with their correlative rights and duties are determined (Works, Vol. 
pp. 18-22). Services are, of course, anterior to obligations since they are 
prior to government. As the Jaw extends its domain they will be increas- 
sly recognized by government ; but there will always remain “ a multitude 
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of cases beyond the reach of the law which voluntary services alone ef 
supply—and happily, the principle of sociality which preceded the Id 
continues to supply its deficiencies.” Thus the theory of function | 
completely covered by the much less ambiguous theory of services. 

“This theory of services is new,” wrote Bentham (Works, Vol. III, p. 18( 
““The idea of it is familiar to all the world, but it is such a stranger to jur 
prudence that jurists have no nomenclature for it : they have considered it| 
a consequence of obligation ; instead of which, it is anterior to obligati 
itself.” And it would appear to be still new to-day. 

When, therefore, Dean Pound writes that “ perhaps the most significay 
advance in the modern science of law” is the change from the analytical 
the functional attitude (“ Administrative Application of Legal Standards} 
Proceedings American Bar Association, 1919), he must allow that the advan 
in question dates from 1802, when Bentham’s theory was published © 
Dumont. 

Of this work, to which he refers as the “‘ Pandicia”’ (“‘ I have not given it th 
name, but have called it “A General View of a Complete Course of Legis] 
tion’ ”’), and which, “‘in view of the absolute want here of surer ground-wo} 
for legislation,” he originally put in his first volume, Dumont wrote (Worl 
Vol. X, p. 383) :— 

“J found it excellent to throw at the head of these starlings (étourneau 
of legislation, to show them what an ensemble means ; to teach them 
difference between a man who knows ponere totum and him who on 
grasps a very small part of a great whole. If there be anything cale 
lated to strike an enlightened man—a man of mental power and extensi 
views, it is this general Map of Legislation. If this panorama does n 
produce its effect, and place its author at an infinite distance above ¢ 


who have preceded him, I know nothing of the matter, and cannot si 
what should be done.”’ 


How little progress jurists have made since that date may be gather 
from the account of ‘‘ Acquired and Legal Rights” by J. Walter Jon 
in Cambridge Legal Essays, 1926, especially pp. 239 and 242. Cf. Dice 
Law of the Constitution (8th Edition), p. 38; Stammler, Lehre von de 
rechtigen Rechte (1902) ; and Pound, An Introduction to the Philosophy of Li 
(1922), p. 56. 

Page 194. Vattel. Bentham’s opinion of his predecessors in jurispruden: 
with the exception of Beccaria and Helvetius, was not high. Of Vattel 
said: “His propositions are most old-womanish and tautological. Th 
came to this—Law is nature ; Nature is law. He builds upon a cloud. . 
Many of his dicta amount to this : It is not just to do that which is unjust 
(Works, Vol. X, p. 584). An English translation of Vattel’s Droit des Gé 
had appeared in 1760. 

Page 202. Their own desires. In thus basing the case against slave 
primarily on the greatest-happiness principle, Bentham differed from t 
majority of those who have devoted themselves to the cause of Emancipatic 
With Wilberforce, who was converted to Evangelical Christienity in 1784 a: 
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‘0 subsequently busied himself with efforts to promote the Better Observ- 
ce of Sunday (see note to p. 378) and a project for opening a school in every 
rish for the religious instruction of children, he corresponded chiefly on the 
bject of prison reform. 
The Emancipation Bill was finally passed in 1833, the year after Bentham’s 
h and a month after that of Wilberforce. For Bentham’s influence on the 
lish movement, see The Anti-Slavery Movement in England, by F. J. Kling- 
rg (Yale and Oxford, 1926), especially pp. 51-53. This section, however, 
had a wider effect on the world-problem of slavery, since Bentham’s 
yument does not depend on any appeal to religious sentiment or on the 
etrine of natural rights. They have, moreover, the special additional 
srest that while Dumont himself was responsible for the speeches of 
abeau, the translator, Hildreth, devoted the greater part of his life to the 
use of Emancipation in America. 
Page 232. Wishes him to seem so. For the personal experience on which 
his statement is partly based, see A Comment on the Commentaries, 1928, 
ditor’s Introduction, p. 5: “ Jeremiah Bentham had married for love, but 
was not disposed to countenance such an act of rashness in his son. He 
wve Jeremy plainly to understand that an act so foolish, so ° criminal,’ would 
¥e without parental blessing or bounty.” Cf. Works, Vol. X, p. 86; also p. 60, 
bove (Introduction). 
Page 244. The Existent Being. Thou 
s on religion became more marked in 


he still allows a theoretical place to some 
ictions (1813-1821). God appears as “the supreme, superhuman, inferential 


tity ». but, should anyone refuse him a place even among inferential 
entities, the class to which he “ would find himself, in a manner, compelled 


to refer that invisible and mysterious being would be, not as in the case of the 
an.soul to that of fictitious entities, but that of non-entities ” (Works, 


ol. VIII, p. 196). 
In the present work the u 


gh the negative character of Bentham’s 
later life (see the note to p. 434) 
form of Theism in his Theory of 


Itimate reference of all religious beliefs to personal 


adgments is made a sine qua non for political theory (p. 19; ef. the note to 
. 256) ; but to supplement the imperfections of human power in the matter 
f punishing what passes in secret, “it has been thought necessary to inculcate 
belief in supernatural power.” From this point of view “ the supreme 
dge ” functions as an allegorical legislative adjunct (p- 243). 

Though Bentham classifies sexual influences 
in relation to sensibility, he was fully 


. are of their social significance. At page 58 sex is classed with hunger 
hate among the most powerful impulses. From the legal standpoint, 
ever, he dwells chiefly on the need for tolerance wherever no direct 


i chief can be proved, in accordance with the general principle of non- 


werference (cf. pp. 200, 215 and 267). 


“To prevent our doing mischief to one @ 
to put bridles into all our mouths —it is necessa 


¥ ve 246. The sexua! anpetite. 
secondary (see the note to Pp. 39) 


nother, it is but too necessary 
ry to the tranquillity and 
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very being of society: but that the tacking of leading-strings upon th 
backs of grown persons, in order to prevent their doing themselves| 
mischief, is not necessary either to the being or tranquillity of societ| 
however conducive to its well-being, I think cannot be disputed. Sud 
paternal or, if you please, maternal care may be a good work, bub 
certainly is but a work of supererogation ” (Works, Vol. III, p. 5). 

Hermaphrodites are instanced as an object of irrational prejudice (p. 10} 
and in the Appendix will be found a special treatment of “ Offences again 
Taste ’” which involve similar prejudices. ' 

Page 250. An archer shoots an arrow. Bentham’s masterly treatment 
the factors involved both in motivation and intention deserves more co} 
sideration from psychologists than might appear from Dumont’s bri 
allusions. 

The passages on which this particular sentence is based are given in # 
Introduction to the present work (p. xvi) ; and for a recent discussion of th 
legal aspects of Intention, see Professor Goodhart on “ Liability for H 
Consequences of a ‘Negligent Act’” in Cambridge Legal Hssays, 1921 
especially pp. 119-120. 

Page 258. This is an error. See also the note to p. 78. This consequenc 
of Bentham’s definition of good and bad in terms ef pleasures and pains | 
further examined in the Table of the Springs of Action (Works, Vol. 
p. 215): | 

“If by motive be meant sort of motive, there is not any such thing as | 
bad motive : no, nor any such thing as a motive which, to the exclusio 
of any other, can with propriety be termed a good motive. Incontestabl 
as the correctness of these positions will be found to be, perpetual are th 
occasions on which, in discourses on moral, political, and even lege 
subjects, motives are distinguished from, and contrasted with, one anothe! 
under the respective names of good motives, and bad motives.” 

Page 254. To unite or to disunite. For Bentham the essential con 
sideration is that man, “such as he is, in his actual constitution ” (p. 3) 1 
asocial animal. “Manis notasolitary being’ (p. 177). His natural pleasure 
and pains include those of the social affections (p. 22). To these “ pleasure 
of benevolence ” must be added the semi-social group —friendship, reputation 
etc.—which together with them constitute the “tutelary motives” her 
discussed. 

“Society is so constituted that, in labouring for our particular good, w 
labour also for the good of the whole ” (p. 53). The social instincts operat 
even in the most savage breast and can be relied upon to “ wake up a secre 
remorse ”’ (p. 56). Man’s feeling of unity with his fellow-creatures thus lead 
him to consult the happiness of others in his own interest from motives (1 
of pure benevolence, (2) private affection, and (3) the desire of good repute 
But, of course, “in order that an individual should perceive this connectior 
between the interests of others and his own he needs an enlightened spirit’ 
(p. 64); and education in all its forms is therefore one of the most potent 
means of indirect legislation (see note-to p. 40). “The more men becom 
enlightened, the more they will contract a spirit of general benevolence 
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se the progress of enlightenment makes it evident that the interests of 
are oftener harmonious than discordant ” (p. 432). 
hen, therefore, Merz (History of European Thought in the Nineteenth 
wry, Vol. IV, p. 154) says that Mill ‘‘ added to the different sources of 
zation or sanctions, as Bentham termed them, one of which the latter 
sd to take note—man’s feeling of unity with his fellow-creatures ” it 
rious that he should give a reference to Works, Vol. II, p. 290, where 
ite of the smaller type in which the “ Inventions and Discoveries ” are 
ed, Mill’s alleged improvement is equally in evidence. Cf. also Works, 
I, p. 14, for Bentham’s addenda in 1823, and Sir Leslie Stephen’s lucid 
nt of the theory of Sanctions in The English Utilitarians, Vol. I, 
55-263. 
ze 256. Even ourselves In the Jntroduction, Chapter X, Xxxv 
ham dwells further on the unconscious nature of motivation, especially 
reference to the so-called social motives. The * semi-social ’ motives 
articular (see note to p. 254), “social as they may be termed, are self- 
rding at the same time ”; and he adds: “‘ Religion,’ says the pious 
on, somewhere in The Spectator, ‘is the highest species of self-love.’ ” 
over, there is the influence of habit, in which social motivation is often 
nsciously crystallized. Modern psychology, from Hartmann’s Philosophy 
» Unconscious and Butler’s Life and Habit to Freud’s Beyond the Pleasure 
ciple, has been increasingly concerned with what Professor Troland, 
10 implies that Bentham had overlooked this distinction ; op. cit., The 
damentals of Human Motivation, p. 278) calls ‘‘ the hedonism of the past.” 
ther words, “from the psychological standpoint, the historical basis of 
ting is to be found in the integration of past happinesses. Habit is rooted 
st pleasures or displeasures ” (Ibid., p. 298). So, according to Bentham, 
ere social motives are concerned, such as the love of reputation, we must 
3 recognize “ the influence which habit itself, when once formed, has 
i » from acts to which disrepute might attach (loc. cit 


ze 259. Disrespect towards superiors. It is perhaps surprising that 
passage has not been exploited to prove that Bentham was a rabid Con- 
ative. For the argument that he was a rabid Liberal, see the note to 
| That he was a rabid Socialist will probably be discovered when his 
and for the abolition of Law Taxes—for ‘free justice’ at the public 
nse—is finally faced by the legal profession (see note to p. 422). 
2264. A minister. William Pitt became Chancellor of the Exchequer 
‘July 1782 at the age of 23. He had left Eton for Pembroke College, 
bridge, when he was 15, and was elected M.P. for Appleby shortly after 
e of age. Bentham himself went to Oxford at the age of 12, and took 
sgree at the age of 15 in 1763. He met Pitt for the first time on Septem- 
r 15, 1781, and found him “ very good natured, and a little raw.” Bentham 
then 23 and Pitt 22. A few days later they played chess. ‘* Finding 
4 no chance with me, he complained of its hurting his head, and gave it 
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up immediately.” The next evening Pitt’s head was still sore (Works, 
p. 105). 


nothing but disappointment resulted. In 1822, sixteen years after P| 
death, Bentham remarked that he “‘had that quality—the only qua 
necessary for a ministerial leader—the quality of an orator. He had 
plans, good or bad, wide or narrow. In fact, he came into office too ye 
to have any—just at the age when a man is intrusted with his own p 
affairs ” (Works, Vol. X, p. 308). In view of the fact that Bentham’s att 
on Pitt’s Poor Law Bill in 1797, with its “Cow-Money’ clause ( Wo 
Vol. VIII, pp. 446-449), was largely responsible for its withdrawal, the w 
“ with great reputation ” in the text are by no means ungenerous. ' 
Page 287. In proportion to their wealth. Decisions relating to “ 
more or less of fortune,” says Bentham (p. 46), will be left at the disc 
of the judge. “When a man of great wealth, and another of moderate ¢ 
dition, are condemned in the same fine, is the punishment the same ? | 
they suffer the same evil?” (p. 44), and at page 327 he again insists that 
with taxation, p. 108) “the same punishment for the same offence ought} 
to be inflicted upon all delinquents.” Elsewhere a fixed penalty is descri 
as “a license in disguise ” (Works, Vol. XI, p. 73). al 
This question of discrimination is still regarded as highly controver: 
As regards fines, it arises to-day chiefly in connexion with motoring offen 
During the year 1930, 288,875 persons were dealt with in England under 
head, in courts of summary jurisdiction, and the fines imposed tota 
£202,406. Of this sum, £46,725 represented 19,686 convictions for reck 
driving—an offence for which four persons also received sentences of impri 
ment. In the case of torts, damages, whether obtainable or not, are appr 
mately uniform, but deterrent monetary punishments in Bentham’s sense 
by no means the rule. . 
Page 291. Ghosts, vampires. Though it is not clear whether Bent 
would have included the works of Mr. Montague Summers in his conden 
tion, the subject of ghosts was certainly one which interested him consider 
from many points of view—personal (cf. p. 430), educational, and theoret 
‘“*T have helped to cure myself of ghosts,” he said in his old age, “ by reaso 
thus: Ghosts are clothed or not clothed; now I never saw, nor fancie 
saw, a ghost without clothes, so if there be ghosts of men, there musi 
ghosts of clothes too; and to believe this requires a farther stretch of be 
and farther evidence and authority.” For their bearing on his lingu 
analysis, see the writer’s Bentham’s Theory of Fictions referred to in the } 
to p. 71. 7 
Paze 802. So interesting a phenomenon. For Bentham’s later vy 
on duelling, see the note to p. 383. His relations with the heroes of 
historic duels no doubt helped to determine his final attitude; and in 
protest to the Duke of Wellington he cites them both. Of Aaron Burt 
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that “Colonel Hamilton stood in the way of his ambition. Burr 
ined to put im out of the way,” and had made himself sure of his 
“ Not confession this but boast. I had it from himself. Anno 1807, 
seabouts (cf. Works, Vol. X, p. 432) he was my guest for months.”’ 
1 O'Connell on the other hand, whose duel with D’Esterre was not of 
seeking, and who practised on “a commonwealth of dogs’ such as 
‘ed Bentham in Constantinople (see the note to p. 117), had resolved 
ubmit to any insult or indignity how atrocious soever, rather than seek 
sept satisfaction in that shape” on any subsequent occasion (/bid., 
(I, pp. 13-14). 
929. A public chacge. This is one of the principles on which 
am lays particular stress ; especially as a means of promoting the 
al feeling of security, the sense of confidence on which enterprise may 
1. Cf. pp. 107, 136, 191. In spite of the development of Insurance 
g the past century, the principle itself is still largely unrecognized. 
© 324. A  prorortion between offences and punishments. In the 
sded statement of this recommendation in the /ntroduction (Chapter XIV) 
am allows both for the exceptional case of ~ extraordinary depravity 
position,” and for the argument that “gross ignorance never troubles 
about laws, and passion does not calculate.” He points out, however 
“passion calculates more or less in every man,” and also insists that 
ing to the different manners and degrees in which persons under different 
astances are affected by the same exciting cause, @ punishment which 
same for one man will not always either really produce, or even a8 much 
spear to others to produce, in two different persons the same degree of 
Hence the importance of taking into account the Circumstances 
‘ing Sensibility, pp. 33-48 above. 
hen, therefore, Professor Sidgwick (Elements of Politics, p. 122) remarks : 
is a difficult matter to determine satisfactorily the right degree of punish. 
for any given offence. It is easy to say, with Bentham, that it ought 
sufficient to deter, and not more than sufficient. But our general know- 
of the variations in human circumstances and impulses would suggest 
experience amply confirms—that no punishment whatever can be relied 
to be adequately deterrent in all cases,” implying that Bentham failed 
eognize the fact of such variations —he hardly does justice to his sources. 
m’s Rationale of Punishment alone (Works, Vol. I, pp. 388-532) 
s over 100,000 words, and is chiefly occupied with practical details. 
© 339. Established prejudices. The extreme breadth of Bentham’s 
rinciples made it particularly necessary for him to consider in detail the 
nce of sentiments and prejudices. In the Introduction, for example, and 
ly less emphatically in the present work, he points out that sentiments 
sathy and antipathy) have almost invariably determined ethical theory, 
provided the ground for the approval and disapproval of conduct, of 
| standards, and even of punishments, and that they are commonly the 


of the universal and dominant influence of religion. 
' M M 
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Prejudice, defined and discussed in detail in Works, Vol. II, pp. 478 
is here, in The Theory of Legislation, given special treatment as “ of the hig} 
importance,” and the legislator is referred to it as the ultimate appeal in} 
choice of the means of preventing offences. 

When, therefore, the Cambridge Modern History (Vol. X, p. 597) deel 
that the fundamental error of all Bentham’s thought was “an inabilitj 
perceive that his first principles were too narrow and slight for the s 
structure imposed upon them. . . . He scoffed at theorists who neglej 
facts, but himself omitted to conatdce sentiments and prejudices, which| 
in themselves some of the most important political facts ”—it may legiti ma 
be questioned whether some of these important political facts have not 
partly responsible for such a verdict. Alternatively, it is possible | 
temperament, to which Bentham also allows an important place (p. 33) 1 
be chiefly to blame for the curious divergence of opinion as to which pa 38 
in his writings it is most convenient to neglect. See also the notes to pp. 
and 259. ; 

Page 342. The most tender father. Bentham’s elaborate survey| 
retributive justice, though designed primarily to deal with such offence 
the State, in virtue of its sovereign authority, is concerned to prevent, ¢o| 
also the entire field of incentive, reward, and educational discipline. i 
father is here considered rather as the accredited domestic ha 
pp. 153, 213, 420) than as responsible for the education of his family ; evel 
he is made aware from the previous page that “ different means mus 
recurred to according to the temperament ”’—a principle elaborated 
educational purposes in the Rationale of Reward. Here a properly organ 
system would, in Bentham’s opinion, reduce punishment to a minim 
‘* All apparatus contrived on purpose might at least be spared.” i 

If punishment should nevertheless be necessary, “mere privations seel 
afford in all cases a sufficient store. A complete stock of incentives m 
thus be formed out of enjoyments alone: punishment by the suspensio: 
such as are habitual: reward by the application of such as occasion 
arise ” (Works, Vol. II, p. 206; cf. Vol. VIII, pp. 15-16). 

When, therefore, Professor Thomson (Instinct, Intelligence, and Chara 
1924, p: 242) states that “the legal view of punishment which Bent 
clarified is inapplicable in education,” he seems to be restricting the °| 
view’ almost to the view which tradition is wont to ascribe to Benth 
Moreover the fact that “the punishment is less easily sized up,” where 
crime is other than that of stealing a sum like £5, is fully allowed for eve 
the narrowest possible interpretation. 

It may be added that Bentham thought highly of Maria Edgewo 
Practical Education, and devoted many years of his life to the special pro! 
of the encouragement of genius (cf. the note to p. 448); and in this conne 
he states definitely that “‘in the earlier stages of the progress of taler 
mixture of punishments and rewards both shall be employed ; and that 

degrees punishment shall be dropt altogether.” 
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ge 243. Instead of being punished with death. See also p. 354. 
1 February 1800 to April 1801, when Bentham was chiefly occupied with 
problem, more than 100 persons were executed in England for forgery 
3 (Works, Vol. X, p. 356). The chief object of pages 336-346 was therefore 
fract public opinion to the need for reform, by pointing out that the fear 
th is not the only deterrent against crime. They are neither the work 
sadist, nor were they designed to meet twentieth-century conditions. The 
jlator’s note to page 346 has, however, been retained for the benefit of 
; who might be inclined to take them too seriously (cf. Dumont’s similar 
in the note to the more elaborate Rationale of Punishment 
rks, Vol. I, p. 409). Others will be content to observe that Bentham’s 
‘technique, which would have been ineffective had its own ° rationale ’ 
explained, served its purpose even in his own lifetime. Mutilation 
ing off hands and ears, slitting nostrils, and branding) vanished almost 
ace. Coining ceased to be a capital offence in 1832, the year of Bentham’s 
The pillory, with the nailing of a bankrupt’s ears to the stocks, was 
ished by statute in 1837. On Romilly’s Bill to abolish the death penalty 
yocket-picking, see Romilly, Memoirs, Vol. I, p. 84. On Bentham’s view 
ie Prisons of the early nineteenth century, see note to page 351. 
ge 350. Under the eyes of the police. For an account of the police 
of the eighteenth and early nineteenth centuries, see Stephen, op. cit., 
jlish Utilitarians, Vol. 1; especially p. 105, where Bentham’s influence 
plquhoun, to whom many reforms were due, is discussed. 
fe 351. Infecting both body and mind. Howard’s State of the Prisons 
published in 1777, in 1778 appeared Bentham’s View of the Hard Labour Bill 
‘ks, Vol. IV, pp. 1-35) discussing William Eden’s Bill which became law 
79, with Blackstone’s support. To the deportation system of 1784, 
ham opposed his ‘ Panopticon’ plan (see Works, Vol. IV, pp. 37-248) 
, model prison, humanitarian and reformative (see pp. 338-9, and below), 
h occupied so much of his attention for the next thirty years. In his 
address on the occasion of the Joan of Arc centenary (May, 1931) 
rd Shaw pointed out that La Pucelle deliberately chose death in 
ence to imprisonment. With prisons as they then were, it is not 
ether surprising that Bentham preferred to explore. ° analogical,’ 
aplary,’ and ‘ indelible ’ alternatives (pp. 337, 347). Cf. note to p. 343. 
fe 359. Writers upon politics. Since almost the whole of Part IV of 
ssent work is devoted to practical politics as a means to social well- 
it is surprising that so many writers have regarded Bentham’s political 
as purely theoretical. One of his earliest publications, the Defence 
(1787) was called forth by a rumour as to Pitt’s intention to reduce 
te of interest (Works, Vol. X, pp. 167 and 170). From 1781 onwards 
closely associated with Lord Shelburne ; in 1790 he seriously con- 
ed entering the House of Commons ; and throughout his life he was 
med with political no less than with legal reform. When, therefore, 
jor de Ruggiero (European Liberalism, 1927, pp. 98 ff.), after informing 
mM 2 
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us that Bentham was a stranger to political problems almost to the e 
his days,” refers to his “ dreams of reform, which transfer so-called c 
interests into a world of nebulous unrealities,” and required “less vi 
and fantastic minds” less hampered by “narrowness and logical 
ness,’ to develop them into a realistic programme, he has surely been 
by the traditional view. Not only was Bentham directly concerned | 
political problems at all periods of his life, but most of the reforms advoy 
or referred to in the present work (see particularly the Introduction, pp. 
became law almost in the form in which he first put them forward. | 

Page 375. The cccupations of a savage. For the modern anthropolo 
treatment of these subjects see Malinowski’s Crime and Custom in Si 
Society, and Sex and Repression in Savage Society (in this Library) ; als 
Sexual Life of Savages (1930). Other aspects of savage life touched 
Bentham are dealt with by Rivers, Psychology and Hthnology, also in| 
Library. | 

Page 877. To occupy the public mind. In this diagnosis of one of 
most frequent subsidiary causes of an outbreak of hostilities both Mer 
and Erasmus would have concurred. The subject is elaborated in We 
Vol. II, p. 544: | 

“Incentives to war will be found in the war-admiring turn of histc 
particularly ancient histories, in the prejudices of men, the noti 
natural rivalry and repugnancy of interests, confusion between mew 
twum—between private ownership and public sovereignty, and| 
notion of punishment, which, in case of war, can never be other 
vicarious. 

In ancient times there was one system of inducements, under 
feudal system another, and in modern times another. 

The following may be enumerated among the inducements to wai 
Apprehension of injustice—hope of plunder of moveables by individu 
hope of gain by raising contributions—hope of gain by sale or ranso) 
captives—national pride or glory—monarchical pride—national ¢ 
pathy—increase of patronage—hope of preferment. 

States have no persons distinct from the persons of individuals ; 
they have property, which is the property of the state, and ne 
individuals.” 


In his Introduction to the Works, Burton points out (p. 75) that “ Bent 
was oppdsed to war, as he was to every practice that brought with it dest 
tion and misery; but he held that there were circumstances which m 
justify it as a choice of evils.” He thought there were occasions on whi 
display of energy was essential; and that those who eschewed wai 
‘unlawful,’ were frequently only saved from a series of oppressions by 
exertions of the bolder spirits with whom they were mingled. “ In defe: 
force,’’ says Bentham, “ the principle is, no doubt, involved, that attack 
be remotely necessary to defence. Defence is a fair ground for war. 
Quaker’s objection cannot stand. What a fine thing it would have beer 
Buonaparte to have had to do with Quaker nations !”’ (Works, Vol 
p. 581). See also p. xxi above. 

Page 883. Indulgence to Duelling. See note to p. 302. In later j 
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am came to the conclusion that duelling should be prevented by legisla- 
“Duelling does a vast deal more mischief than people are aware of. 
1e instrument of secret tyranny to a prodigious amount ” (Works, Vol. X, 
In 1829 he wrote to the Duke of Wellington, in allusion to the Duke’s 
h Lord Winchelsea on March 21, “ Ill-advised man! Think of the 


been killed. . . . In former days, I thought I saw some benefits 
nelling to mankind, and committed the mention of them to writing; 
f I misrecollect not, to the press. On further consideration, I have 
d at the persuasion that they amount to little if anything.” He is 
red to give a list of the mischievous effects of the practice ; moreover 
insensibility to danger of pain and death is a virtue which man possesses 
nt-tenancy with the bull, the bear, and their challenger—the dog” 
Vol. XI, pp. 13-14). Elsewhere he remarks that “the man who 
s himself on the ground of personal courage, independently of the 
tion made of it, values himself on that which is possessed in a higher 
by a dog, especially when he is mad ” ([bid., Vol. X, p. 530). 
386. Is often in a quarre! with his flock. It is significant that after 
nse of more than a century the problem of tithes is once more being 
ht before the public mind. For a recent estimate of certain aspects of 
ions of the rector and his flock with which Bentham would probably 
ound himself in agreement, see England's Green and Pleasant Land 
|), 1925. 
» 387. But to prevent it. Not until after the publication of the Minority 
+ of the Royal Commission on Poor Law and Unemployment, 1905-09, 
his principle explicitly recognized by the English legislature. In many 
fant respects, however, ¢.g. the treatment of discharged criminals 
. 352), both Europe and America are still largely without a preventative 
Bentham’s proposals for Savings Banks were largely instrumental 
blishing the present system (Works, Vol. VIII, pp. 408-417). See also 
fe to p. 133. 
999. Terrible drama. Bentham’s realization of the value of theatrical 
lor childish minds was based on personal experience. His attorney 
her had been an ardent Jacobite, but his father transferred 
sgiance to the Guelphs. The transfer was made the easier by the 
age of a cousin to a valet de chambre of George II, whence discarded 
ribbons found their way from time to time into the family. “ One of 
royal trappings passed from the hand of my fair cousin to the neck of 
hor of these pages. Ribbon of itself sufficed—ribbon, without garter 
1 star—to turn the little head. Kings upon kings, ever since my fourth 
s accomplished, I had been reading of, in an odd volume of Rapin’s 
y. Crowns upon crowns I had beholden upon their heads. Imagine, 
in, how I strutted, thus adorned and glorified !” (Works, Vol. X, p. 2). 
‘considering these and similar passages, Bentham’s occasionally grim 
humour must be borne in mind. Cf. particularly his Auto Icon, or 
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Further Uses of the Dead to the Living, first published some twenty yet 
after his death. 
Page 418. The foreheads of the great. The recent vogue of tattooing 
Society might suggest that after all this passage will one day be 
seriously. See, however, the notes to pp. 343 and 399 above. 

Page 421. One innocent person At p. 60 Bentham discussed “‘ the da 
of overwhelming the innocent in seeking to punish the guilty.” 1 
danger he attributed to faulty legal definitions ; and here he denies that 
dilemma exists. His discussion of such questions is, however, always on 
purely utilitarian basis, and this has led to such criticisms as that he “ fai 
to realize the extent to which the sense of security and men’s confidence! 
the awards of the law may be impaired by the fact of a wrongful convictior 
(Atkinson, Jeremy Bentham, 1905, p. 229). In particular, his treatment| 
anonymous accusation (p. 456 below) is liable to give rise to misunderstandil 

Page 422. Such a pursuit. See note to page 69. A century later, in 19} 
Sir Courtenay Ibert wrote: ‘It is impossible to view with satisfaction, | 
indeed, without a certain degree of humiliation, the entire cessation du 
recent years of any effort to improve the form of English law and the apat 
with which that cessation has been regarded.” In 1916, Mr. J. H. Balfe 
Browne, K.C., added: “If I have learned anything in the courts, it is x 
to go to law. Indeed, I think we may say to those who are going to la 
what a Scotch minister said to a couple that waited on him to be marr 
‘ My friends,’ he said, ‘marriage is a snare to many, a pleasure to few, ant 
disappointment to all.’’”’ And in 1931 Mr. Claud Mullins (op. cit., The Qi 
of Justice, p. 33) summed up as follows: ‘‘ Once the public realizes # 
cheaper and quicker justice can be obtained, much mercy is not likely to 
shown to those who block the way. The bedrock fact is that the ub 
alive, as the report of the London Chamber of Commerce and many otk 
events clearly show, to the necessity for law reform. Parliament 
busy with other matters, but even the Parliament of to-day may 
aroused.” } 

For Bentham’s Protest against the Law Taxes (1795)—of which the Mas‘ 
of the Rolls remarked half a century later: “It is, in my opinion, the du 
of the country to provide for the administration of justice without the slight 
expense to the suitors. In this respect I go to the full extent of the specu 
tions of Mr. Jeremy Bentham ”—see Works, Vol. II, pp. 573-583, Vol. I 
pp. 279-280, and Vol. VII, pp. 377-378. A century after Bentham’s des 
the cost of an Appeal in England is still frequently 100 times greater than 
other countries, e.g. Germany. For an account of the present burdens a 
anomalies of legal costs in general, by a critic who disagrees with Benthanz 
demand for ‘ free justice,’ see Mullins, pp. 170-218. 

Page 424. Highwaymen. See also p. 256. Bentham’s own experience 
highwaymen (on Turnham-green in 1789) cost him 3s. 6d. ‘A man dash 
his pistol through the window of the carriage, and with a volley of oaths a 
imprecations demanded our money” (Works, Vol. X, p. 198). The p 
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m here recommended is still surprisingly neglected, or negligently 
ed, in most parts of the world. 
428. Cruelty to animals. As at p. 66, this point is stressed with 
less feeling than the case against slavery. Again, in the View of a 
lete Code of Laws (Works, Vol. III, p. 177), Bentham insists on a distinc- 
etween things of two classes. sensible and insensible—a distinction 
sh the Roman lawyers have not dreamed of, and which is worth all the 
» Only by this means can slavery and cruelty to animals be properly 
ged. ‘ The law, which ought to have protected them, began by giving 
of them which degraded them. It spoke of them as if it would 
muish in every heart every feeling of tenderness for them—as if it would 
us forget that there was any point of community between us. Error 
or, I would rather love the folly which adored the brutes than the 
y which ill-treated them. Yes, I would rather pardon the hideous 
ss which fable paints of Pasiphae, than those frightful bull-fights of 
the art consists in carrying the suffering and the rage of the expiring 
1 to the highest point, for the amusement of the barbarous spectators.” 
y childhood Bentham had been reprimanded by a servant for cruelty 
igs ; as well as by his uncle, ~ the gentlest of all human beings, though 
ryer by profession,” for ~ fomenting a quarrel ” between two dogs (Works, 
X,p.17). He also formed an intense dislike for a “ decayed gentleman . 
tied to instruct him in the art of torturing flies. This abhorrence of 
y remained with him throughout life, and at the age of seventy-five he 
he weight of his name to 4 press protest (Morning Chronicle, March 4, 
with a view to legislation—except against genuine medical experiment. 
result of these efforts, something has since been achieved in England, 
ca, and elsewhere ; but in many Catholic countries little improvement 
uken place, owing, in part, to the popular belief that animals are devoid 
is connexion the influence of cats on European thought is perhaps 
y of mention. Of recent years, an eminent Cambridge philosopher is 
ed to have considerably altered his views after spending a vacation 
a cat; and the present volume itself is probably due in no small measure 
same animal, which formed the link between Bentham and Romilly— 
troduced him to Dumont. Bentham’s “fondness for pussies” was 
t “when they had the domestic virtues.” One such beast “he was 
to invite to eat maccaroni at his own table. This puss got knighted, 
sjoiced in the name of Sir John Langborn ” (Works, Vol. XI, p. 80). 
‘too, Bentham “ became very intimate with a colony of mice. . . . We 
fond of mice, and fond of cats ; but it was difficult to reconcile the two 
» 430. After reading Voltaire. Bentham’s tutor La Combe induced 
er to give him the Lettres Juives, “ which filled my mind with vain 
I could not understand the book, but I was frightened by the 
nts of the vampires. . - - Voltaire’s Life of Charles XII, his General 


” 
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History, and his Candide were in process of time read by me, on his 
mendation ”’ (7.e. before the age of eleven ; see Works, Vol. X, p.11). ¥V 
preparing the Fragment on Government Bentham produced an English vei . 
of “ Le Taureau Blane” (bid., p. 83), whichis regarded by Saintsbury (7 
of the French Novel, Vol. I, p. 387) as the most pointless and tasteless of Voltai 
writings. This translation was published in 1774: ‘* For weeks it filled 
with ecstasy. . . . The Critical Review noticed it, and said it had all the 
and pungency of Voltaire. I had not the courage to send Voltaire a ed 
He would have invited me to Fermat had I done so.” q 

Page 481. Little by little. Few writers have laid more stress ¢ 
Bentham on the difficulties of influencing public opinion, on the slow 
painful process of ‘ enlightenment,’ and on the countless non-human fael 
and deep-seated human impulses (ef. especially pp. 45-46 and 470) invol 
in any attempt at conscious manipulation. 


p. 150) says that “ the social structure is less subject than Bentham ang 
predecessors imagined to conscious manipulation, whether malicious 
benevolent ; it is rather the result of the inter-action of non-human faet 
and of deep-seated human impulses,” he is presumably thinking rathe) 
Bentham’s successors and predecessors than of Bentham himself. | 
In the matter of Word-magic, the deep-seated tendency of legislators | 
public alike to succumb to the tyranny of verbal formule, Bentham makes 
reliance on the gradual process of education particularly clear. “It i 
education to do what can be done; and in education is, though unhap 
the slowest, the surest as well as earliest resource. The recognition of 
nothingness of the laws of nature and the rights of man that have t 
grounded on them, is a branch of knowledge of as much importance to 
Englishman, though a negative one, as the most perfect acquaintance 1 
can be formed with the existing laws of England ” (Works, Vol. IL, p. 5 
See also the note to p. 40. 5 
Page 482. Oftener harmonious than discordant. Bentham’s insistence on 
social instincts as an essential part of man’s make-up (see the note to p. % 
must not be obscured by his more fundamental doctrine that all impul 
including the social, are nevertheless ultimately initiated by pleasure. In 
connexion it is important to realize both the unconscious nature of the majo 
of our motives and the paramount influence of habit (see the note to p. 25 
“He who sacrifices self for the good of others will be said to yiele 
the dictates of duty, of generosity, of humanity, of benevolence, 
patriotism, as the case may be; but generosity revolts against attri 
ing to him the selfish motive of the pursuit of pleasure. There is no hi 
—indeed there is much good—in the terms of eulogy which are appliet 
the motives of such actions. Bentham was not less conscious of tl 
excellence than other moralists; but in looking at their direct 
immediate motive, he found it the same one ruling principle—the pur 
of pleasure, the doing that which it pleases a man to do, the doing t 


which volition suggests.’’ Burton, Introduction to the W orks, loc. 
Vol. I, p. 23). 
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sen. therefore, Professor Laski (A Grammar of Politics, 1925, pp. 24-25) 
e formulation of “ a special adaptation of the Benthamite theory to the 
sl needs of our time ” conceives himself as differing from the Utilitarian 
in virtue of his “ rejection of the egoistic nature of impulse,” and his 
riction “ first, that individual good cannot, over a long period, be usefully 
racted from the good of other men, and, second, that the value of reason 
ye found in the degree to which it makes possible the future, not less than 

ediate, harmony of impulses he is apparently a better Benthamite 


1 he supposes. 
» 434. Its tendency. Though Bentham was quite ready to make use 
teligion in the existing social system, he makes his reasons quite clear. 
jbserves in the first place (p. 36) that “there is not any cause which has 
meed such sudden and extraordinary effects upon mankind”; and 
ndly, as regards the ministers of religion (p. 134), “itis necessary to direct 
r activity and their ambition towards salutary objects, to prevent them 
» becoming mischievous.” 
he Constitution which he had in view, however, very definitely excluded 
idea of any form of * established ” religious organization. ** Of no opinion 
the subject of religion does this Constitution take cognizance ” (Con- 
Code, Book II, Chapter XI, Note; cf. Book I, Chapter XIV, 
tablished Religion—None”). And more specifically : 

“ Tt allows not of reward in any shape for the professing or advocating 

ini ject of religion. It allows not ot 

It leaves to each individual, 


after hearing any such arguments as he chooses to hear, to decide for 
himself on each occasion, what opinion has the truth on its side. 
No declarations are required, averrin exclusive and detailed know- 
of things essentially unknowable, and in relation to which, 
ifferences are notoriously universal, and interminable. 
In England, true political knowledge is the tree of good and evil: 
academical death the penalty for touching the fruit of it. 
Manifestation of all such knowledge as derived from the free application 
of greatest-happiness principle to politics, religion and morals, is the 
abhorred and dreaded evil, to the exclusion of which all attention and all 


For this purpose, @ agseaset A endeavour is to kee 
aggregate of the juvenile popu i 

Cambridge divided between comparatively use 
idleness, although debauchery be the accompaniment of it” (Works, 


Vol. IX, p. 453). 
Page 442. This farce. An elaboration of Bentham’s view of Oaths will be 
sd in the treatise Swear Not At All, 1813 (Works, Vol. V, pp. 187-229). 
Gece 443. One of the best meani Bentham’s belief in the educative value 
he is further emphasized in Works, Vol. IX, p. 54: 
“Of the channels through which information in both its shapes 
must find its way to the public eye, and the public ear, beyond 
all comparison the most ample and efficient are those in the designation 
‘of which the collective term, the press, is commonly employed: and 
of those again, the most ample and efficient are those for the designation 
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of which the collective term, the periodical press, is ‘employed. 
act by which the net mass of benefit, derivable through these cha: 
is lessened or endeavoured to be lessened, is of the number of th 
which the actor is rendered an enemy to all mankind.” 


Hence his consistent opposition to any form of press censorship (p. 
a subject on which, in 1820-1821, he addressed a series of Letters to 
Spanish People (Works, Vol. II, p. 275). With the modern problem of { 
financial and political exploitation of the press he was never directly concern 

Page 444. The idle coteries. Mesmer’s Magnetic Societies or “ Cl 

of Harmony” flourished in Paris from 1778 to 1784. In the latter 1 
appeared the Report to which Bentham refers. Certain of the facts E 
admitted, but the theory of animal magnetism itself, which derives fro 
Paracelsus and Van Helmont, was ridiculed. Modern psychology is me 
cautious and somewhat more charitable: “I have read the findings of the 
commissioners,” says Dr. Maurice B. Wright (Psyche, January, 1931, p. 4 
“and frankly, although I hold no brief for Mesmer and believe him to ha 
been very largely, if not altogether a charlatan—whatever truth there mi 
have been in his theories—still I think in fairness it should be said that t 
findings of this commission were coloured throughout by an extreme bi 
against Mesmer and all his works.” See also Janet, Psychological Healin 
Vol. I, pp. 30 ff. 

Page 448. By teaching a great number of trades. Bentham’s anticipatic 
of the ‘Trade Continuation School ’ system, to-day associated primari 
with the reforms of Kerschensteiner in Munich (cf. his work The Schools ay 
the Nation, 1914) is characteristic of his very modern outlook on educatio 
For his general views on this subject, see the Chrestomathia (Works, Ve 
VIII), to which the foundation of London University, in 182 7, was ultimate! 
due; also p. xxxvi above (Introduction), and the note to page 40. 

Page 449. Its indirect legislation. The precautions which Bentham he 
describes as a primary concern of administrative law have to-day becom 
still more necessary. In 1929 Lord Hewart, in his study 
cratic developments, The New Despotism, referred to “ 
at work which undoubtedly has the effect of placing a 
field of departmental authority and activity beyond the reach of ordinar 
law.” The whole subject is further dealt with in Robson’s Justice an 
Administrative Law, and in Port’s Administrative Law (1929). 

Page 464. A nation, since it is composed of men. In Bentham’s da: 
neither the controversy as to the nature of the State nor the discussion o 
Corporate Personality was a living issue. Perhaps the fullest treatment o 
the former is to be found in Works, Vol. IX, pp. 9ff., and of the latter iz 
Vol. VI, pp. 557-58. For a survey of the recent literature of the subject se 
Professor Goodhart’s article on “ Law and the State” in the Law Quarterl 
Review, January 1931 ; and cf. the notes to pp. 94 and 182 above. 

Page 468. Three principal sources. At page 55 “the strongest of our 
desires,” or imperious instinctive motives, are listed as hatred, reproduction, 
and cupidity ; which are here considered as primary sources of crime. 


of modern bureat 
a persistent influenc 
large and increasin 
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age 472. Its principles have been explained elsewhere. For Bentham’s 
neiples in general, “ elsewhere ” is now known to have included a mass 
unpublished material which the labour of scholars in England and America 
,rescued from the oblivion to which Bentham’s executors were content 
consign them. Professor Everett’s Comment on the Commentaries (1928) 
s been followed by The Limits of Jurisprudence Defined (1945) which was 
signed as Part I of the Introduction (Chapters XVIII-XXXV) and is 
srefore a supplement (see p. xxxviii) to the present work. In a review 
Professor Everett’s achievement in The Times Literary Supplement (January 
, 1946) the reader will find references to the similar discoveries of Dr. Stark ; 
d a copy of the Constitutional Code, Vol. II (1830), has also been located 
the Library of Congress. Since these Notes were written, further contribu- 
s to our knowledge of Bentham’s legacy to those addressed on this page 
* elevated souls » include Professor Hollond’s Centenary Lecture at London 
niversity (1948), Professor Glanville Hall’s studies of Language and the 
+ in The Law Quarterly (1946), and a useful re-documentation of the 
eatest happiness ” principle by Miss P. Burne in Mind, July, 1949. 
And while this reprint was passing through the press, even Mr. G. M. Young 
as constrained to remark, in extenuation of Plamenatz (The English Utili- 
wians, 1949), that “‘ if we ask ‘ Who of all men did most to create the frame- 
ork of law and administration within which we live ?’ I do not think the 
answer could be other than—Bentham. If ever a man made a difference it 
ras he ” (Sunday Times, September 18, 1949). 
» 472, Character of nations. In his criticism of Bentham’s criterion 
Professor Hobhouse takes the view (Morals in Evolution, p. 590), 
sness were in theory the ultimate end, ** it was not sufficiently 
ecognized that the kind of life in which happiness is found is all-important.” 
Ve must, he adds, start from the other side. “‘ We must think of the corporate 
ife of society and inquire whether it exhibits any laws of health, of growth 
yr decay, and so far as we can ascertain such laws we may judge of the broad 
fects of conduct.” 
From this point of view the sociological approach of Vico and Montesquieu, 
adopted later by Condorcet, the St. Simonians, and Comte, as well as, from a 
somewhat different angle, by Hegel, is preferable: An account of happiness 
' ire resolves the ego into a series of fleeting states 
p. 599), whereas “ the aim of rational ethics is the harmonious development 
of the racial life, and this, stated in terms of feeling, is the same thing as 
eneral happiness, happiness being the sense of a full and harmonious life ” 
600). Whether or no such a formulation is of value to the legislator, and 
w far it differs from that of Bentham other than linguistically, are matters 


which certainly demand careful study. For this purpose Bentham’s references 


15) to the danger of making the form of government the criterion and 


». 19) to the onus of providing “ motives to induce people to follow” any 
ternative principle, and his remarks (pp. 60-66) on the relations of Morals and 


egislation, are all relevant. 


A NOTE ON ENGLISH LAW 


providing concrete illustrations of his argument, Bentham makes occasional 
rences to contemporary conditions, and in the course of these 472 pages 
re are some seventy references to English law as such. In a few cases 
torical changes have made these references no longer apposite, and in 
ut twenty-five instances the desired reform has since taken place (ef. 
ix-x above, Introduction). 
tt is doubtful whether there is a single passage in which the modern reader 
lly requires guidance—especially in view of the fact that emphasis on 
h points is bound to distract attention from the purely illustrative character 
he examples selected. For the benefit of the curious and the meticulous, 
wever, the relevant passages are here indicated. 
a the first place it is obvious that Bentham’s indictment succeeded in 
difying the eighteenth-century laws relating to Capital punishment (pp. 279, 
, 354, 399) and Prisons (p. 355). Nor is any confusion likely to result 
the references to Whipping (pp. 347, 400), the Pillory (pp. 350, 400), 
fany Bay (p. 351), the Hulks in the Thames (p. 352), Turnpikes (p. 365), 
or Relief (p. 386), Branding (pp. 400-401), Weights and Measures (p. 413), 
il-coaches (p. 415), Pocket-pistols (p. 424), Bastards (p. 425), Custom - 
Ise oaths (pp. 441-442), or even from Dumont’s footnote to p. 392 suggest- 
ig that the vocation of Prostitution is no longer freely exercised in the 
jetropolis of the Christian world. 
Jn the other hand it is worth noting that by the convention of the Con- 
ion the King (p. 80) can to-day only dissolve Parliament at the request 
» Prime Minister. and this is liable to be further altered by the rise of 
se-Party system. The Game Laws of the past century would probably 
the wording of p. 167. Since the Naturalization Act of 1870, the 
uisition of land by strangers (p. 173) is no longer prohibited by English 
. Divorce in England (p. 228) is now dealt with by the Divorce Court, 
tuted in 1857, and the grounds on which divorce can be obtained have 
further extended by Statute. As regards incompatible professions 
365) a Government contractor still cannot sit in the House of Commons 
‘the case of Sir Stuart Samuel, 1913, a.c. 514), the penalty being £500 
every day he sits and votes; but there may be an act of indemnity (e.g. 
William Preston Indemnity Act, 1925, for a contract with the P.M.G.). 
sgards Seduction (p. 286), the father must still prove service ; but once 
ervice is proved damages are not necessarily limited to the assessment 


the value of that service. Confiscation (p. 331) has been abolished in 
641 
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England since 1870, when the Forfeiture Act, 33 and 34 Vict., c. 23,1, x 
an end to all forfeitures and escheats for treason or felony. The Deb 
can no longer (since 1838) exploit the immunity of landed property (p. 
In addition to the Middlesex and Yorkshire registries (p. 406), which d 
merely with deeds and wills affecting land, there is to- -day the system 
voluntary registration of titles initiated by the Land Transfer Acts. Marri 
have been registered as Bentham suggests (p. 407) since the Births and Dea 
Registration Acts of 1836, 6 and 7 Wm. IV, ec. 86. Finally, since the off 
of Director of Public Prosecutions was set up, the institution of proceedir 
(p. 423) has been provided for (Prosecution of Offences Acts, 1879 and - 
and the cost of a Summons, as such, is now negligible. 

On one or two technical points provisos seem to be necessary. Thus 
regards the right to follow a vein into the property of another (p. 164), 
English Common Law property extends “‘uwsque ad coelum and usque 
inferos” ; while in the somewhat rhetorical passage about the functions 
the military in relation to sedition, even in Bentham’s day a riot mm 
become felonous quite apart from the reading of the Riot Act (1714); a 
where a serious emergency exists, no proclamation need necessarily prece 
the exercise of military force, for there is probably a state of martial 1 
in an emergency even before proclamation. 
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Greece, 17, 57, 84, rr 138, 383, 392. 

Gregory Vil, 398. 

Gretna Green, 235. 

Grotius, 194. 

| Guarantee, 84. 

Guardians, 209 ff., 314. 

Gunpowder, 365, 425. 


Happiness, 2, 14 ff., 86, 95, 103, 189, 
202, 232, 370-80: 

Harrington, 455-6. 

Hatred, 55-6, 468. 

Health, 21, 34. 

Heirs, 177 ff. 

Hell, 401. 
| Helvetius, 79, 215. 
| Henry I, 312. 

Heresy, 5 52, 245, 322, 433. 
Hermaphrodites, Horror of, 10. 
cag tee 256, 424. 
Hindus, 66. 

History (what it is), 9 4 

Hobbes, 72-3. 

Holland, 369, 386, 392, 424. 
eee! Al 283, 327, 356, 367. 
Honesty, 396- 

Honour, 35, 126, 334, 349, 382 ff, 

432 ff. 
NN 
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Hope, 23, 127. 

Horace, 372, 399. 

Hospitality, 381. 

Hospitals, 468. 

Human nature, 114, 182, 303, 467. 

Hume, 12, 368, 382. 

Humiliation, 302. 

Hungary, 119, 391. 

Hunger, 58, 253. 

Hunting, 165 ff., 250, 375-6. 

Husband and Wife, 153, 177, 192, 195, 
221 ff. 


Identification, 416 ff. 

Idiocy, 278; see also Insanity. 

Idleness, 355, 373 ff., 446, 448. 

Ignorance, 77-8, 250, 366 ff.. 466-7. 

Imaginary offences, 245-6. 

Imagination, 23, 34, 100, 279, 399 ff. 

Impersonators, 443. 

Imprisonment (evils 
(avoidance of), 418. 

Improvement, 351. 

Impunity, 421. 

Incapazitation, 274. 

Incapacity, 169. 

Incest, 219 ff. 

Inclination, 35, 83, 362, 374. 

Inclosure ; see Enclosure. 

Inconstancy, 224 ff. 

Incontinence, 468. 

Inconvenience, Public, 169. 

Indemnity. 107, 191, 281i, 313, 320-1, 
471-2. 

Independence, 79-80. 

Indians (of Paraguay), 122. 

Indigence, 65, 127 ff., 384 ff. 

Inequality (of punishment) ; 
Discrimination. 

Infancy, 172, 209 ff., 263; see also 
Children. 

Infanticide, 264-5. 

Informers, 423, 434. 

Inheritance, 177 ff. 

Innocent, Punishment of the, 30, 60, 
245, 308, 338, 401, 421, 456, 470. 

Innovation, 68. 

Tnoculation, 434. 

Inquisition, 366, 399-400, 456. 

Insanity, 37, 95, 172, 278. 

Insolvency, 320. 

‘mspection, 274. 

Instruction ; see Hducation. 

Insult, 295 ff. 

Insurance, 106 ff., 317 ff., 396, 470 

Intemperance ; see Drunkenness. 

Intention, 249 ff., 277. 


of), 350 ff. ; 


see 
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Interest, 30, 137, 141, 246, 287, 361, 
393, 410. 

Interests, 2, 16, 79, 144. 

Interpretation, 155-6. 

Intolerance, 309. 

Intoxicants, 364, 374 ff. 

Intoxication : see Drunkenness. 

Inundation, 247, 320, 367. 

Treland, 384, 386. 465. 

Iroquois, 427. 

Trreligion, 439. 

Italy, 266, 369. 


Jamaica, 450. 

James IT, 268. 

Jansenists, 5, 20. 

Januarius, St., 444. 

Japan, 417. 

Jesuits, 20, 22, 369, 461. 

Jews, 42, 261, 365, 407, 430. 

Joseph II (of Austria), 47, 459. 

Judges, 45-6, 72, 155-7, 351, 396. 
403, 420 ff 

Juries, 426. 

Justice (and Equity), 109, (a duty) 
119, (an animated abstraction) 
280, (miscarriage of) ; see Innocent, 
The. 

Justification, 266 ff. 


Kames, Lord. 441. 

Kept women, 390. 

King, 80, 280, 433. 

Knowledge, 23, 360, 363, 366 ff. \ 
Koran ; see Mahomet. 


Labour (and Law), 110, (aversion to) 
114, (under communism) 121. 

Land, 147, 161 ff., 174 ff. 

Language, Influence of ; 
ology. ‘ 

Larceny, 251. 

Law (contrary to Liberty), 94, (origins 
of) 113. 

Law, John, 153. 

Lawyers (fictions of), 71, (confusion of) 
111, (embarrassed by problem of 
treasure trove) 153-4, (interpreta- 
tion in the mouth of) 155, (delays 
and expenses of) 422. 

Left-handed marriages, 389. 

Leibnitz, 370. 

Leopold, Archduke, 413. 

Lettres de cachet, 462. 

Leuwenhoek, 164. 

Lex talionis, 337. 

Libel, 242, 276, 350, 364. 


see Orth- 


erty, 15, 94-5, 97, 201 ff., 225 ff, 
70, 418, 440, 463 ff. 
eke, 72-3, 81, 194, 370. 
gic (legislative), 66, 
rrors in) 129, (of the will) 372. 
ndon (corporations in), 332, (hulks 
n) 352, (benevolent societies in) 
“4 is 

ss, 197-8. 

mis XIV (of France), 12, 398. 

nis XV (of France), 462. 

e, 6, 27, 127, 220, 223 ff., 232-3, 


(muscular, 


itherans, 221. 
xury, 79, 101-2, 107, 136, 433. 
gus, 138. 


iavel, 16. 
ness, 172, 253, 278; see also 


sanity. 
wwistrates, 41, 279-80, 313, 419 ff. 
gna Carta, 463. 
homet, 364, 369, 374, 402. 
ils, 415-6. 
J-address, Pains of, 25. 
ulevolence, 22, 26. 


84. 
rriage, 44, 63, 215 ff., 387 ff. 
rriages, Registration of, 407. 
rtial Law, 279 ff. 
ry, Queen, 439. 
ster; see Servant and Apprentice. 
thematics, 358. 
ns (compared with Wants), 38. 
Jical justification, 268-9. 
dicine (analogy with Law), 48, 


-alliances, 233. 

ress’s portrait (value of), 290. 
obs, 279-80. 
onasteries, 142-3, 261. 

’ ey, 


397. 
(method of), 10. 
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Monopoly, 140. 

Montaigne, 146. 

Montesquieu, 68-9, 83-4, 194, 196, 
324, 462. 

Moral arithmetic, 1, 10, 16, 26, 31-2, 
87, 325, 472. 

Morality, 3, 16-17, 60 ff. 

Moral sense, 7. 

Morals and Legislation, 60 ff. 

Mortgages, 406. 

Mortmain, 174. 

Mother (and Child), 222 ff., 376. 

Mother-country (bad metaphor), 70. 

Motives, 2, 19, 26-7, 99-100, 252 ff., 
374, 434. 

Mournful accessories, 469. 

Murder, 253. 

Music, 377. 

Mutilation, 250, 301, 339, 347-8. 


Names (specious) 137, (common) 255, 
(change of) 433; and see Sur- 
names. 

Naples, 386. 

Natural Rights, 7, 82 ff. 

Nature, 219-20. 

Nature, Laws of, 7, 82 ff., 216. 

Necessaries (of life), 140, 384-5. 

Needs, 100, 180, 189. 

Negative Offences, 225, 244-5. 275 ff. 

Negroes, 201. 

Neutral terms, 78 ff., 255. 

Newgate, 379. 

Newspapers, 430 ; and see Press. 

Newton, 370. 

Nicole, 20. 

Novelty, 10, 27. 

Nurse, Legislation as a, 363. 


Oaths, 134, 433, 440 ff. 

Obligations (related to Rights), 93 ff., 
169, 187, 199 ff. 

Occupation, 40. 

Offences, 54 ff, 239ff.; see also 
Imaginary and Negative Offences. 

Old age, 127, 176, 184. 

Operations, 269. 

Opinion, Public, 28, 

432 ff. 

Oppression, 258. 

Ordeal, 369. 

Orthology, 6, 8, 13, 16, 68 ff, 78 ff., 
83 fE., 87, 90-91, 94-5, 111, 135, 
155, 157, 255, 279, 298, 309, 417, 
433, 439. 


Pain, 3 ff. ; see Pleasure. 
Paley, 20. 


151, 303 ff., 


wn 2 
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Palmer, John, 416. 

Paper (for deeds), 406. 

Paraguay, 122, 369, 461. 

Pardon, 355 ff. 

Parent ; see Father, Mother. 

Parental Consent (and Marriage), 
232-3. 

Park, Mungo, 429. 

Partnership, 195. 

Partridges, Appreciation 
167. 

Passions, 12, 35, 55 ff., 64, 183, 217, 
263, 339, 354, 373 ff. 

Passports, 419. 

Pathology, 102 ff. 

Patriotism, 36, 42, 143, 188, 431. 

Paulet, Chevalier, 448. 

Peculation, 395. 

Penal Code, 197, 237 ff. 

Penn, William, 119. 

Pensions, 143. 

Perfection, 470. 

Perjury, 246. 

Persecution, 8-9, 435, 437, 439. 

Persia, 214. 

Peter the Great, 378, 433-4, 454. 

Petitio principii, 78 ff. 

Petition, Right of, 457-8. 

Petitions (as hair- papers), 458. 

Phantasies (political), 15. 

Philip il (of Spain), 438. 

Philistines, 365. 

Piety, 25. 

Pillory, 350, 400. 

Pistols ; see Arms. 

Pity, 130, 258, 431. 

Plagiarism, 292. 

Plato, 3, 215. 

Pleasure, 2 ff. 

Poetry, 213, 280, 387. 

Poison, 407-8, 424-5, 443. 

Poland, 209, 466. 

Police, 167, 242, 272-4, 321, 350, 
364, 416-7, 469. 

Political duties, 187. 

Political economy, 361. 

Political good and evil, 48 ff. 

Political liberty, 97. 

Political rights, 157. 

Poltroonery, 303. 

Polyandry, 234-5. 

Polygamy, 233 ff., 328. 

Polygyny, 234-5. 

Poor, The, 114, 128, 175, 385 ff. 

Pope, The, 162. 

Population, Offences against, 243. 

Portugal, 220, 369. 


of, 165, 
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Possession, 158 ff. | 

Poulter, Discoveries and Revel 
of, 409. 

Poverty (as a crime), 128. | 

Power (to do harm), 362 ff. ;  — 
of) 449 ff ; (and will) 116. 

Pregnancy, 222, 431. 

Prejudice, 54-5, 76 ff., 150, 152, 25 
303, 309, 339, 429, 460. 

Prescription, 160. 

Press (Liberty of the), 370, 458-6 
(utility of the), 443, 460. 

Pride, 10. 

Priests (temptations of), 398; (mas 
ried, not a phalanx) 438. 

Primitive evil, 50. 

Principle, Nature of a, 2-3. 

Prisons, 351-3. 

Probity, 61, 63-5. 

Progress, Evidence of, 368 fi. 

Prohibition, 62, 364. 

Prohibitions, 173. 

Property, 110- 13 ff., 149, 158 ff 

Prostitutes, 57, 131, 389 ff. 

Protestantism, 361, 438. 

Protestants (cannot marry the 
aunts), 221. 

Provocation, 262. 

Prudence, 61-3. 

Prussia, 214. 

Psychology (and Law), 102. 

Publicity (understood in England 
430. 

Public Opinion ; see Opinion. 

Public Prosecutor, 422-3, 470. 

Puffendorf, 194. 

Pugatcheff, 443. 

Punishments, 26, 54 ff., 322 ff; s 
also Discrimination. 


Quack remedies, 443-4. 
Quakers, 42, 407, 442. 
Question, Begging the, 78 ff. 


Race, 41. 

Rank, 40. 

Rapacity, 469. 

Rape, 57, 275, 328. 
Rebellion, 77. 

Red Flag, 279. 

Reformation, 274. 
Registration, 278, 404 ff., 416. 
Regulation (mania for), '200. 
Regulus, 438. 

Relation, 68-9. 

Relations, Infamy attaching to, 332. 
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jon, 19, 35, 42, 63-4, 67 ff., 121, 
” 921, 342-4, 309, 361, 397, 

10, 429-30, 455 ff. 

edies, 271 ff. 


Sensations, Inventory of, 21. 
Sense (pleasures of) 21, (pains of) 25. 
Sensibility, 33 ff., 45. 

Separation, 229, 387. 

Servant, Master and, 199-200. 
Services (in relation to rights), 187 ff. 
Sex, 10, 39, 58, 178, 246, 327, 351, 

387 ff., 416. 

Siam, King of, 449. 

Sidney (Algernon), 67, 438. 

Sidney (Sir Philip), 131. 

Sinecures, 143 ff. 

Skill ; see Address. 

Slander ; see Reputation. 

Slaughter, Humane, 428-9. 

Slavery, 119, 201 ff., 465. 

Sleep, value of, 262. 

Smith, Adam, 182, 432. 

Smuggling, 424, 431. 

Social Code, 188. 

Social Contract, 73-4. 

Social Motives, 254. 

Society (good of), 270, 470. 
Sophisms, 67. 

Sorcery ; see Witchcraft. 


tition, 297. 

esentation (national), 81. 

tation, 25, 254, 291-2, 427 ff. 
ility, 396-7 


3 (and punishments), 191-2. 
icians (good fortune of), 12-13. 
is, 93 ff, 114, 169; see also 
t, 279-80. 

ds, Preservation of, 365. 

ybery, 50-1, 256. 


, 286. 

mans, 137 ff., 214, 383-4, 392, 433. 
e, 137 ff., 163, 428, 465. § 
tion, 454 ff Sovereignty, 72, 243. 

3e2 Spain, 369. 
Sparta, 14, 122, 201, 214, 364, 447. 
Spectacles, 306, 399. 
Spitting (in another's face), 296. 
Sports of the chase, 70. 
Standards, 412 ff. 

Star Chamber, 399. 

State, The, 154, 190, 242, 267, 431. 
Stepmothers, 219, 228. 
Strength, 34. 
Style (of the laws), 157. 
Subordination, 170, 193. 
Subsistence (and abundance), 96 ff. 
Succession, 177 ff. 
Suffrage, Universal, 81. 
Suicide, 256. 

Sulla, 268. 

Sultans, Uneasiness of, 466. 
Sumptuary Laws, 63, 364. 

Sunday ; see Sabbath. 

Superstition, 8, 283, 444. 

Suppressive remedies, 277 ff. 
Sureties, 333 ff. 

Surnames, 417-9. 

Sweden, 101, 229, 459. per ees 
Sympathy, 329 ff., (sanction of) : 

Saal see Antipathy. 


bath, The, 364, 378 ff. 

ors, 430 ; see also Tattoo. 

ary (high, as insurance), 396-7. 
ritan, The Good, 190. 

ictions, 27 ff., 427 ff. 

grado, 345-6 


1 Marino, 69. 
i faction, 197, 280 ff., 432 ff., and 
assim. 
ges (state of), 113, (occupations 
6. 


, 128 ff. 
nd, 131, 228, 235, 378, 386, 442. 
et Service, 412. 
rity (principle of) 96 #, 109 ff, 


passim. 
ity (sureties), 333 ff. 
ition, 279. 
uction, 212, 251, 286. 
active motives, 254-5. 
f-defence, 262, 269-70. 
love, 329. 
f-preservation, 58-9, 189, 303, 374. 
sca, 17. 


Tacitus, 363. 
Tattooing, 418. 
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Taxation, 139-40. 
Tea (as a moral object), 376. 
Telemachus, 12. 
Temperament, 33, 246. 
Temptation, 396-7. 
Testaments ; see Wills. 
Tests, Religious, 436. 
Theatres, 21, 377. 
Theatrical devices, 349, 399. 
Theft, 367. 
Threats, 273. 

_ Tiberius, 445. 
Time, Effect of, 122, 160, 259. 
Tithes, 386. 
Titles, 158 ff. 
Tolerance, 60-64, 245-6. 
Torture, 329, 401. 
Toys (exchanged for bread), 102. 
Trade schools, 448. 
Transportation (of Laws), 44, 

criminals) 351. 

Treason, 395-6. 
Trust, breach of, 211, 252. 


Truth, 7, 12, 260, 292-3, 338, 371, 


436-7. 
Turkey, 117, 151, 454, 466. 
Tuscany, 413. 
Tutelary motives, 254-5, 262. 
Tyranny, 154, 252, 268. 


Unanimity, Desire of, 11. 
Understanding, The, 372. 
Unity, Value of, 451-2. 
Universal suffrage, 81. 
Useful, The, 135. 

Usury ; see Interest. 


Utility (Principle of), 1 ff., (versus law) 


65. 


Value (intrinsic and affective), 
(erroneous idea of) 169,171. 
Vampires, 291. i 
Vattel, 194. 
Vengeance, 57, 128, 250, 283, 
375. 
Venice, 377, 392, 456, 462. | 
Vice, 26, 62, 361, 446. 
Vienna, 408. | 
Vindictive Satisfaction, 309 ff 
Virgins, Vestal, 244. | 
Virtue, 16, 26, 388, 436. 
Voltaire, 131, 368, 430. 
Voluntary system, 128 ff. 


Wants, 38. 

War. 101, 109, 117, 136, 377. 

Wardship ; see Guardians. 

Wealth, 103 ff. 

Whales, Adventitious, 161. 

Whipping, 347, 400. 

Wife ; see Husband. 

Will, General, 69. 

Will, The, 116, 153, 372. 

William III, 407. 

Wills, 183 f£., 403 ff. 

Wine (in warm climates), 364. 

Witcheraft, 245, 322, 410, 433. 

Wits (method of), 10. : 

Women, 43, 57, 81, 182, 222 
385 ff., 431. 

Wool, 10-11. ; 

Words, Influence of ; see Orthology 

Worship, Public, 133-4. i 


Youth (versus Age), 129-30, 1: 
232-3. 
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Bentham, Jeremy—continued. 
Law Taxes, 534 ; 
Natural Religion, xlvii : 
Pannomial Fragments, 507 ; 
is Perpetual Peace, xxi ; 
istration Law ; see Law. Punishment, 529, 531 : 
Springs of Action, 505-6 ; 
Swear Not At All, 537; 
rica, xxi, xxxvi, |, 509-10, 521-3, Usury, xiii, 507, 517, 519, 531. 
3, 535. Bentham, Sir Samuel, xxv, 506, 519 
rica, South, xi, xx, xxxiv, 510,522. | ‘ Benthamite,’ xxviii, 501. 
ements ; see Paris, Sunday. Birth-Control, 474. 
r Blackstone, xxvi, 513, 531. 
Bloch, Iwan, 474. 
Blondel, 512. 
Bogoslovsky, B. B., 508. 
istic, Moral, 507-8; see also | Bolivar, xx. 
Ucu Bonar, Prof., xviii. 
ion, 480 ff., 503. Bowring, Sir John, xiii, xlvi—vii. 
nson, C. M., xiii, xxv, 504, 534. Branding, 531, 540. 
ii. Broad, C. D., 499-500. 
Browne, J. H. Balfour, 534. 
Buonaparte ; see Napoleon. 
Burke, xxvi. 
Burr, Aaron, xx-i, 528-9. 
Burton, John Hill, xv, 500, 507, 532, 
536. 
Bury, Prof. J. B., 509. 
Butler, Samuel, 527. 


Calculus, xiv-v, 507-8, 517. 

Cambridge Modern History, 500, 513, 
530. 

Jeremy ; works cited by | Cambridge University, 504, 537. 

Capital Punishment; see Death 


enalty. 
athia, 506, 538 : Caprice, Principle of, 494, 503. 
- i xlvii ; Cardozo, 522-3. 
ification Proposal, 507 : Catlin, Prof., 536. 


” Cats, 535; see also Pussies. 
titutional Code, xiv, 517, 537 ; Censorship, 538. 

/ - Census, x. 

3 i ; Chadwick, Sir Edwin, xxii, 510. 
, Xili, 513, 535; Character, 539. 

Labour Bill, 531 ; Cheshire, xxix. 

oduction, xi, Xiii, xviii, xxi, | Chicago, 512. 

xxxi-ii, xxxviiff., xlviii, 500, | Cicero, xxxvii. 

503-4, 508, 529; Classification, 511. 
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Cleopatra, 490. 

Climate, 509. 

Cloots, Anacharsis, xxi. 

Code Napoleon, 521. 

Codification, xi, xiv, xviii ff., 
509-10, 521-2. 

Coining, 531. 

Coleridge, Lord, xix. 

Collective terms, 502. 

Collins, Sir W. J., xxii, xxxii, 510. 

Colls, xlvi. 

Colombia, xx. 

Colombos, C. John, xxi. 

Colquhoun, 531. 

Common Law, 522-3. 

Com plexes, 521. 

Comte, Auguste, x, 539. 

Condorcet, 539. 

Conservatism, 527. 

Constantinople, 519. 

Cook, 523. 

Corporate Personality, 538. 

Cost (and value), 517. 

Costs, 534; see also Hxpenses. 

Crime, 511. 

Criminality, 511. 

Crookshank, F. G., 

Cruelty, 535. 

Cupidity, 538. 


xxiii, 


510. 


Dalton, xxii. 

Dalton plan, xxxvi. 

Darwin, Erasmus, x. 

Death, Fear of, xxxvi. 

Death Penalty, xi, xxiv, 531, 541. 

Debt (imprisonment for), x, 
(evasion of), 541. 

Declareuil, J., 521. 

Definition, xii, 499, 505, 512, 516, 534. 

Deontology, xxiii. 

Desire, 505, 539. 

Dicey, xxii, 524. 

Dichotomy, 512. 

Dickinson, Z. C., xv, 499, 507. 

Diderot, xxxii. 

Digests (value of), xix. 


me 


Discrimination (between rich and 
poor), 528. 

Disestablishment, 521. 

Divorce, 540. 


Dogs, 519, 529, 533, 535. 
Double-language theory, 503. 
Driesch, 522. 

Duelling, 528-9, 532-3. 

Duguit, xxix, 523. 

Dumont, Etienne, xx and passim. 
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Duties, 511-12, 524. ' 
Ecclesiasticism, xxviii. i, 
Economics, xv, 507, 517. 
Eden, Sir F. M., xxxv. | 
Eden, William, 531. 
Edgeworth, Maria, 530. 
Education, x, xxviii, xxxvi, 508 
530, 536-8. 
Egoism, 526-7, 536-7. 
Egypt, xx. 
Ehrlich, 523. 
Elliott, Prof. W. Y., 508. 
Ellis, Havelock, 474. 
Emotive criteria, xxvi. 
Emotive language, 515. 
Empiricism, 512-3. 
English Law, xlv, 540-1. 
Enlightenment, 508, 536. 
Equality, 517-8, 520. 
Erasmus, 532. 
Evidence, x, 514. 
Expenses (legal), 514, 534. 
Exposition, 505. 


Faculties (as fictions), xv. 

Fallacies, 513. 

Fathers, 525, 530. 

Febvre, 509. 

Fictions (linguistic), xi, xiii-xiv, x 
502, 512-5, 525, (legal), xiii, 51: 

Fitzmaurice, Lord, xxv. 

Flogging, xxiv. 

Florence, Prof. P. Sargant, 507. 

Foreheads (of the great), 534. 

Forgery, 531. 

Freud, 527. 

Function, 523-4. 


Generation, Equivocal, 522. 
Gény, 523. 

George, M. Dorothy, xxiv. 
German Code, 521. 

Germany, xx. 

Ghosts, 528. 

Globe Insurance, xxxv. 
Gmelin, 523. 

God, xlvii, 525. 

‘ Good,’ 502, 505, 526. 
Goodhart, Prof. A. L., 526, 538. 
Government, xxviii, 517, 522, 524 
Gregory, Sir Roger, 521. 


Habit, 527, 536. 

Halévy, Elie, xxv, xxxvii-viii. x 
499, 507, 509, 510, 513, 517. 

Halifax, xxix. 

Halsbury, Lord, xviii—xix. 


“litt, 506. 
h, Public, x, xi, xxii, 510. 


nes, 523. 
mosexuality, xxiii, 473-97. 
‘ 531. 


, Sir Courtenay, 534. 
inations, 512. 
em n mes, 529. 


inticide, 479, 494. 
1ocent, Punishment of the, 534. 
incts "(eocial), 5 512, 526, 536. 


3 George, 474. 


es I, 485, 490. 

es, William, 511. 

et, Pierre, 538. 

ies, Judge, 492. 
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Jesus, 497. 

Jevons, xv. 

Jones, J. Walter, 524. 
Judge-made law, xix, 522. 
Judges, 522-3, 528 

Jury system, ix. 


Kerschensteiner, 538. 
King, The, 540. 
Klingsberg, J. F., 525. 
Knowledge, 510. 
Kocourek, 523. 
Kosciusko, xxx. 


La Combe, 535. 

Lambro, 519. 

Lancaster system, xlvii. 

Language sound of), xi, (universal), 
xi, xiv; see also Orthology. 

Lansdowne, Lord, xxv, xliv, xlvii, 
519-20, 531. 

Laski, Prof. H. J., 499, 514, 523, 537. 

Law (Administrative), 538; (Criminal), 
ix; (English), 540-1; (International), 
xi, xx ff.; (Roman), 520-1, 535. 

Law Taxes, 527. 

Lawyers, xii, xxvii ff., 513-4, 520-1. 

League of Nations, xxi-ii. 

Leuwenhoek, Anton van, 522. 

Levelling System ; see Equality. 

Liberalism, 527. 

Liberty, xii, 517. 

Linneus, xv. 

Liszt, 511. 

Livingston, Edward, xxi, 509. 

London University, xi, xxxvi, 473, 
538. 


Macaulay, 512. 

Macdonnell, Sir John, xxix. 
Madan, xxii. 

Madison, xxi. 

Maeztu, Ramiro de, 523. 
Maine, xxvii. 

Malinowski, Prof. B., 475, 532. 
Malthus, xi, xiv, xxv, 474, 519. 
Marriages, Registration of, 541. 
Marston, W. M., 501. 

Marx, xxix. 

Mathematics, xv. 

Medicine, 507, 510. 

Mencius, 532. 

Merz, 527. 

Mesmer, 538. 

Metaphor, xii. 

Method, 512. 
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Mexico, xx. 
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